CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1911
Heard at Montreal, Wednesday, 12 April 1989
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di scipline of 30 denerit marks assessed 13 engi neers at North Bay,
Ont., for booking sick August 30th and August 31st 1988.

JO NT STATEMENT OF | SSUE:

On August 30th and August 31st, 1988, thirteen Engi neers booked sick
resulting in the Conpany assessing these Engineers with 30 denerits.
The Uni on appeal ed the discipline assessed. The Conpany contends the
di sci pline should stand claining it was a concerted action

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SCGD) R G WHTE (SGD) P. A. DYMENT
General Chairman General Manager

There appeared on behal f of the Conpany:
M Restoul e - Labour Relations O ficer, North Bay
D. Hagar - Superintendent, Train Operations, North Bay

And on behal f of the Brotherhood:
R G Wite - General Chairman, Powassan

AWARD OF THE ARBI TRATOR

The material establishes that on August 30 and 31, 1988 the entire
conpl ement of engi neers available to the Conpany at North Bay booked
sick. Those booking sick were thirteen in nunber, and a fourteenth
engi neer was absent due to an injury, as a result of which the
Conmpany was | eft w thout any engineers to handle its runs fromthat

| ocati on.

The booki ngs began to be received by the Conpany within m nutes of a
di spute between | ocal nmanagenent and the |ocal chairman of the

Brot herhood with respect to the engineer entitled to be called to
work a 16:00-24:00 shift in the North Bay yard. The Conpany took the
view that the engineers, all of whom booked sick within the two day
period in question, and none of whom were sick on the day previous or
the day follow ng, did so in concert, to protest the Company's



actions in respect of the yard assignment. As a result all of the
engi neers were assessed thirty denerits. As a result one of the
grievors, M. T. Corriveau, was discharged for an accunul ati on of
nore than sixty denerits.

Following the return to work of the thirteen engi neers the Conpany
request ed nmedi cal docunentation to substantiate their illness on the
days in question. All provided nedical certificates, generally very
brief in form A substantial nunber of the doctors' notes sinply
stated that the enployee was fit for work on Septenber 1 or Septenber
2, 1988. One takes the formof a statement by the physician to the
effect that his patient informs me that he has been ill .
Wth respect to M. Corriveau, a Conpany docunent indicates that his
physi ci an stated verbally to a Conpany officer that she could not
draw a causal link between a medical condition for which she had
treated himand his absence on the days in question. On the strength
of all of the evidence before it, including the nedical certificates,
the Conpany refused to believe the enployees' explanation to the
effect that their total absence fromwork was nmerely coincidental and
was in all cases justified for nmedical reasons.

The issue is whether the evidence and material before the Arbitrator
support the Conpany's conclusion. Wrk stoppages engaged in in
concert by enployees are, |ike unfair |abour practices pursued
contrary to the | aw by unscrupul ous enployers, rarely admtted.

Labour boards and boards of arbitration faced with such situations
are frequently conpelled to assess circunstantial evidence to draw
the npst probable inferences suggested by the facts as they appear on
t he whol e, absent any credible explanation to the contrary. For
exanpl e, when a | abour board is faced with evidence of five enpl oyees
who have been di scharged at or about the sanme tine for all eged

m sconduct, poor job performance or a downturn in business, and the
evi dence al so discloses that the five enpl oyees have been

spear headi ng the organi zation of a union in the workplace, to the
know edge of the enployer which strongly opposes coll ective

bargai ning, the Board will not hesitate to draw the i nference which
appears nost probable in the circunstances, particularly where the
purported reasons for discharge are not conpellingly proved. The
same principles apply, in a general sense, to an unfair | abour
practice engaged in by enployees, including an unauthorized work
stoppage. A wildcat strike is seldomadmtted by its participants,
much less its |eaders. \Where, however, the sequence of events points
cogently to a pattern of behaviour that tends to establish a
concerted refusal to work on the part of a nunber of enployees,
coupled with such other facts as m ght denonstrate a cause for

di scontent, a | abour board or a board of arbitration nmay well be
justified in drawi ng such adverse inferences as are nost probable
based on the evidence before it.

It is true that in a case such as this the burden of proof is upon

t he Conpany, insofar as it nust establish just cause for the

di scipline inmposed. As a practical matter, however, the burden may
shift during the course of the arbitration. |If the evidence adduced
by the Conpany should be sufficient to establish a prinma facie case
that, on the bal ance of probabilities, a concerted and unl awful work
st oppage did occur, as a practical matter the onus may then fall to
t he enpl oyees concerned to give sone full and credi bl e account of



their actions which would establish the contrary.

In the instant case the Arbitrator is conpelled to find that a prim
facie case is established, and that the enpl oyees have failed to
provi de an adequate explanation in rebuttal. At or about 14:00 hours
on August 30 the Conpany nmde a yard assignnent that becane the

subj ect of imediate strong controversy anong nenbers of the
bargaining unit and their |ocal chairnman, who protested the Conpany's
action. Wen the Conpany refused to change its position, within a
matter of m nutes, schedul ed | oconotive engi neers began to book off
sick, and continued to do so wi thout exception until each and every
one of them had booked sick through August 30 and 31, 1988. For the
reasons rel ated above, the nmedical certificates which they
subsequently provided to the enployer are of dubi ous wei ght, since
for the nost part they provide little direct information save that
the enpl oyee was fit to return to work on Septenber 1 or 2, 1988. In
the case of M. Corriveau the Conpany obtained a direct statenent
fromhis physician disclainmng any ability to link a prior nedica
condition which he had to his absence on the dates in question. On
the whol e of the evidence the Arbitrator is conpelled to conclude

t hat the expl anation and dubi ous evi dence advanced by the Brotherhood
on behalf of the thirteen | oconotive engineers is inadequate to rebut
the case advanced by the Conpany.

Participation in an unlawful strike is anobng the nost serious of

di sciplinary infractions. Resorting to econonm c sanctions and
self-help to resolve a collective bargaining dispute during the term
of a collective agreenment strikes at the heart of the grievance and
arbitration systemthat is an intrinsic part of the schene of stable
and orderly collective bargaining established under the Canada Labour
Code. Those who knowi ngly violate the Code, whether enployers or
enpl oyees, should know to expect little synpathy from boards of
arbitration whose function is to interpret and apply the terns of
col l ective agreenents which are nade under it.

For the foregoing reasons | amsatisfied that in the circunstances of
this case the Conpany had just cause to inpose a serious measure of
di sci pline upon the thirteen | oconotive engineers who | nust

concl ude, on the bal ance of probabilities, did engage in an unlawfu
strike by withholding their services in concert on August 30 and 31

1988. Wth one exception, | see no reason to exercise ny discretion
to reduce the penalties inposed. The sole exception is the inpact of
the discipline upon Loconotive Engineer T. Corriveau. It is true

that in a technical sense the inposition of thirty demerits
represents the like treatment of all of the enployees concerned.
Because of the precarious position of his prior record, however, that
sanction resulted in the discharge of M. Corriveau. 1In the
Arbitrator's view it was open to the Company to consider alternative
nmeasures of serious discipline, short of discharge, to convey a clear
rehabilitative nessage to M. Corriveau. Close to seven nonths have

expired since his discharge effective Septenber 23, 1988. | am
satisfied that a substitution of a suspension of that period is
appropriate. It is therefore ordered that the grievor T. Corriveau

be reinstated into his enploynment forthwi th, w thout conpensation or
benefits for the period of tinme between his discharge and

rei nstatenment and without |oss of seniority, with his disciplinary
record to stand with the same nunber of denerits as were registered



prior to the inmposition of the thirty demerits on Septenber 23, 1988.
| retain jurisdiction in respect of the inplementation of this
renmedi al award.

The grievances of the remaining twelve enployees are dismssed in
their entirety.

April 14, 1989 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



