CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1914
Heard at Montreal, Thursday, 13 April 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

DI SPUTE:

Claimthat the Conmpany violated Article 22.4 of Agreenent 10.1.
JO NT STATEMENT OF | SSUE:

Gang 127 was conproni sed of two enpl oyees, a Hel per and G oup |

Machi ne Operator who were assigned to operate a Brush Cutter Mchine

from21 May to 12 Decenber in 1986.

The Brush Cutter operated in continuous service for eight hours each
wor k day and in accordance with the ternms of the Agreenent both
enpl oyees were provided with a twenty minute neal period w thout
of pay.

| oss

M. d enn Nowag occupi ed the Hel per position fromthe start-up of the
Brush Cutter operations and was awarded the Group |I Machi ne Operator
position on 7 July 1986. He held this position until the shut down
of Gang 127 on 12 Decenber 1986.

The Brotherhood contends that M. Nowag was not allowed one hour for
cooki ng supper which is provided for in Article 22.4. The

Br ot her hood therefore requested that the grievor be conpensated 100
hours at his basic rate of pay.

The Conpany deni es the Brotherhood's contention and declines their
request.

FOR THE BROTHERHOOD:
(SGD) G SCHNEI DER
Syst em Federati on
General Chairman

There appeared on behal f
Bl undel |

D. Ferens

WAt son

M Boyl e

Di onne

Donnel |'y

=ZZ2>40

FOR THE COVPANY:

(SGD) W W WLSON

for: Assistant Vice-President
Labour Rel ations

of the Conpany:

- Labour Relations O ficer, Mntreal

- Manager, Labour Rel ations, Montreal
- Labour Rel ations Assistant, Montreal
- Labour Relations O ficer, Mntreal

- Labour Relations Oficer, Mntreal

- B&B Master, W nnipeg



And on behal f of the Brotherhood:
R. Liberty - Secretary/ Treasurer and General Chairman,
W nni peg

AWARD OF THE ARBI TRATOR

Article 22.4 of the Collective Agreenent provides as follows:

22.4 In boarding outfits, one man shall be all owed one hour for
cooki ng di nner and one hour for cooking supper. This wll
not apply where neals are furnished by boarding car
contractor or where a forenman is boarding the nen.

Article 22.5 further provides:

22.5 In boarding gangs time will be increased sufficiently for
himto performthis duty. Forenen shall be held
responsible if there is any excess tinme devoted to cooking.
Enpl oyees performng this service shall not be paid for
time in excess of that period on any day to other |abourers
in his gang. Notwithstanding the provisions of Article
22.4, the Conpany may elect to enploy a suitable cook

The Conpany submits that the term "boarding outfits" as used in
Article 22.4 refers only to the nore el aborate type of white fleet
accommodati on provided for |arger gangs, which includes separate
living and cooking facilities, as opposed to a single white fleet car
with batching facilities, also referred to as a BKD unit. The | arger
units typically contain a nunber of cars with sl eeping accommpdati on
a wash car which includes wash up facilities and a shower and a cook
car as well as a dining car

The Conpany's own subm ssion causes the Arbitrator some difficulty.
Firstly, its brief describes "boarding outfits" as containing a
nunber of cars including "a cook car staffed by a full tine cook",
whereas the BKD unit is described as a single self-contained unit

wi th sleeping, kitchen and dining facilities which is supplied "..

to small er gangs where it is not econonmical to supply a full tinme
cook." It appears to the Arbitrator inconsistent to define boarding
outfits as nmulti-car units which include a car staffed by a full tine
cook while at the sane tinme asserting that the purpose of Article
22.4 is to provide tinme for a crew nenber assigned to such a boarding
outfit to do the cooking for hinmself and the other nenbers of his
crew. It would appear nore logical to conclude that the phrase
"boarding outfits", as utilized in Article 22.4, was nore properly
intended to apply to those units which do not have a cook assigned to
them as is the case with batching or BKD units, such as the one
utilized in the case at hand. It appears to the Arbitrator that the
ci rcunstances of |larger gangs is separately addressed in Article 22.5

There is further reason to doubt the persuasiveness of the Conpany's
interpretation of the phrase "boarding outfits" as it appears in
Article 22.4. \Wile the |anguage is not identical, Article 2.11

whi ch establishes the enpl oyees' start time and end tine for the

pur poses of remuneration provides as follows:



2.11 Enployees' tinme will start and end at designated too
houses, outfit cars or shops. Were |local conditions
necessitate it tenporarily, other designated assenbly points
may be established by nmutual agreenent between the
appropriate representatives of the Brotherhood and the
Conpany.

Clearly in this provision the term"outfit cars" is intended to
designate any formof white fleet accommopdation, be it a multi-car
unit or a single car batching facility. There is, in that sense,
nothing intrinsic in the use of the word "outfit" to suggest that the
parties intended that it should be restricted to nulti-car boarding
units. Nor can the Arbitrator accept that in the circunstances of
the instant case there is any significant inpracticality with respect
to the interpretation advanced by the Brotherhood. It is conmpn
ground that the Brush Cutter operator could at all nmaterial tines
continue to function while the helper took the tine allowed for the
preparation of the meal for both of them Nor, given the conflicting
assertions of the parties with respect to the application of this
provision in the past, is there any conpelling basis to resolve this
grievance in favour of the Conpany on the basis of past practice.

The Arbitrator finds that the interpretation of the Brotherhood nust
prevail. The |language of Article 22.4 does not, on its face, include
any qualification with respect to the size of the gang. Having
regard to the purpose of the article it nust deened to have been
intended to apply to those boarding units which not normally have a
full time cook. Moreover, having regard to the use of the word
"outfit" in the greater context of the Collective Agreement, there is
no basis on which to conclude that the term boarding outfits was
intended to nean only nmulti-car white fleet units.

For these reasons the grievance is allowed. The claimof the grievor

shall, subject to the operation of Article 19.4 with respect to
retroactivity, be paid fromthe period of August 8, 1986 until the
end of the grievors' work season. | retain jurisdiction with respect

to any possible dispute regardi ng the anbunt of conpensation to be
cal cul at ed.

April 14, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



