CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1917
Heard at Montreal, Thursday, 13 April 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Conductor A. L. Mallinson and Brakeman J.H. Laidl ey,
Toronto, Ontario effective 18 August 1987.

JO NT STATEMENT OF | SSUE:

On 8 July 1987, Conductor A. L. Mallinson and Brakenman J.H. Laidl ey
were enployed on Train 817. Followi ng an investigation of an

i nci dent which occurred at Lindsay, Ontario, Conductor Mallinson was
di scharged for violation of Uniform Code of Operating Rule "G' and
General Operating Instructions, Form 696, Section 2, Item 2.2; and,
Brakeman Lai dl ey was di scharged for violation of Uniform Code of
Operating Rule "G' and General Operating Instructions, Form 696,
Section 2, Item 2.2 and abandoni ng his assignnment.

The Uni on appeal ed the di scharge on the grounds that:

(1) the evidence subnmitted does not substantiate the violations
cited,;

(2) the investigation was not conducted in a fair and inparti al
manner ;

(3) the penalty of discharge is too severe.

The Conpany declined the appeal.

FOR THE UNI ON: FOR THE COVPANY:
(SG) T. G HODGES (SGD) M DELGRECO
General Chairman for: Assistant Vice-President

Labour Rel ati ons

There appeared on behalf of the Conpany:

P. E. Morrisey - Labour Relations Oficer, Mntreal

J. B. Bart - Manager, Labour Rel ations, Montreal
R. R Paquette - Labour Relations Oficer, Mntreal

K. F. Cooke - Track Maintenance Forenman, Lindsay
D. N. Thonms - Trai nnmaster, Toronto

And on behal f of the Union:
G Binsfeld - Secretary/ Treasurer, GCA, St. Catharines
T. G Hodges - General Chairman, St. Catharines



E. A Cairns - Local Chairman, Belleville
A. L. Mallinson - Gievor
AWARD OF THE ARBI TRATOR

The material establishes to the satisfaction of the Arbitrator that
the grievor, while assigned as a conductor on Train 817 at Lindsay,
Ontario on July 8, 1987, did consune al cohol while subject to duty,
contrary to Rule G At the hearing the parties notified the
Arbitrator that the grievance of Brakeman J.H Laidley was w t hdrawn
as the result of a settlenent between them \While the Union argued
at the hearing that the grievor was denied a fair and inpartia

i nvestigation, the Arbitrator cannot find any violation of M.

Mal linson's rights in the material filed.

M. Mallinson had sonme thirteen years' service with the Conmpany at
the tine of the incident, and his disciplinary record was clear. It
appears that enroute from Toronto to Lindsay his crew encountered a
washout on the Uxbridge Subdivision, which was duly reported to the
Conpany. The crew nenbers, who would normally have gone off duty in
the expectation being recalled for duty within approximtely ten
hours had sone doubt that the washout would be repaired within that
time, and entertained the possibility that they m ght have to return
to Toronto by taxi. It was admitted at the hearing that during the
course of the afternoon Conductor Mallinson consuned a quantity of
beer, both with his lunch and | ater by the pool of the notel where
the crew was staying. It may be noted that the crew neither booked
rest not was it assigned rest at that time, in consequence of which
its menbers were at all times subject to being called to duty.

When the crew was finally called to work and reported, at

approxi mately 22:30 hours, Trainnmaster D.N. Thomas detected the snel
of liquor on the grievor's breath. It is common ground that he

exhi bited no other signs of having consunmed al cohol, save that his
eyes were slightly bloodshot. His speech was not slurred nor did he
exhibit any difficulty in walking or otherw se functioning normally.
In the circunstances, however, also with regard to the doubtful

condi tion of Brakeman Laidl ey, the Trai nmaster ordered the crew out
of service. Following a lengthy investigation Conductor Mallinson
was di scharged for a violation of Rule G The only issue of substance
is the appropriate neasure of discipline in the circunstances of this

case. In the Arbitrator's viewthere are mitigating circunstances to
be taken into account. Apart fromthe state of the grievor's prior
di sciplinary record, he is an admitted alcoholic. It is not disputed

that he has participated in meetings of Alcoholics Anonynous since
the time of his discharge and, as corroborated in docunents tabled at
the hearing, has been certified by his own physician as now being in
control of his alcohol addiction. While the evidence discloses that
M. Mallinson experienced substantial difficulties in 1984 and 1985,
culmnating in a | eave of absence, including participation in the
Conpany' s Enpl oyee Assi stance Program between January and May of
1985, he has nmade substantial progress.

The Conpany submits that its attenpt to assist M. Mallinson in 1985
shoul d be viewed as a sufficient effort on its part to accomopdate



his medi cal condition, and that in light of the subsequent incident

at Lindsay it should not be required to continue his enploynent. In
assessing the nmerits of exercising ny discretion to substitute a
| esser penalty than discharge, | have sone difficulty with that

assertion by the Conpany in the circunstances of the instant case.

It is generally accepted that alcoholismis a lifetinme condition
whose victims may experience a protracted struggle before achieving
an enduring control over it. Medical opinion, well reflected within
Canadi an arbitral jurisprudence, recognizes that "falling off the
wagon" even after an extensive treatnment programis an occurrence
that is not unknown in cases that subsequently do achi eve successfu
rehabilitation.

Each case must obviously depend on its individual nmerits. Wile the
responsi bilities of a conductor raise cause for legitimte concern in
a case of this kind, it appears to the Arbitrator that acconmpdati on
can be nade to protect the interests of both the grievor and the
Conmpany in the fashioning of an alternative disciplinary sanction in
the circunstances of this case. 1In so concluding the Arbitrator is
particularly inmpressed with the candour of the grievor at the hearing
and the relatively extensive docunentary evidence confirm ng his
successful rehabilitation in the period of close to two years since
the incident giving rise to his term nation. Further, bearing in
mnd the principle that |like cases should attract |ike discipline,
some wei ght nmay be given in mitigation to the fact that Brakeman
Lai dl ey, who was also found to have violated Rule G was reinstated
into his enploynent without conpensation follow ng a suspension
subject to certain conditions agreed upon between the Conpany and the
Uni on.

For the foregoing reasons the grievor shall be reinstated subject to
the conditions established herein. Hi s reinstatement shall be to a
position within the bargaining unit other than conductor (with the
Conpany to exercise a discretion as to whether he should be
restricted to yard service) on condition that for mninmum of three
years fromthe date of his reinstatenent he provide to the Conpany
bot h docunentary nedi cal evidence of his continued abstention from

al cohol and docunentary confirmation from an appropriate officer of

Al coholics Anonynous or any similar organization confirmng his
ongoi ng participation in its activities. The grievor's reinstatenent
is further conditioned on his acceptance of being subject to a urine
test, blood test or breathalizer test which may be adm ni stered
randomy, in the discretion of the Conpany, albeit not with

unr easonabl e or abusive frequency, for the period of not |ess than
three years fromthe date of his reinstatenent. Failure to observe
any of the conditions of this order of reinstatenment shall render the
grievor liable to the nost serious of disciplinary consequences. The
reinstatenent of M. Mllinson shall be w thout conpensation for any
wages or benefits | ost and without any |oss of seniority. | retain
jurisdiction in respect of inplenentation.

April 14, 1989 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



