CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1920
Heard at Montreal, Thursday 11 May 1989
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di scipline of 30 denerit marks assessed M. Stephen Hunt for booking
i njured on August 31, 1988 at 0530 and failing to seek nedical aid
until Septenber 7, 1988.

JO NT STATEMENT OF | SSUE:

On August 31, 1988, M. Hunt booked injured as a result of an alleged
i nci dent which occurred upon comng on shift at Englehart. The
Conpany assessed M. Hunt 30 denerit marks for not seeking nedical
aid until Septenmber 7, 1988, resulting in M. Hunt being dism ssed
for accurul ation of 60 denmerit marks. The Union appeal ed on the
grounds that M. Hunt collected Wrkman's Conpensation for this

peri od of being absent fromwork and that the discipline should be
dropped from M. Hunt's record. The Conpany deni ed the appeal.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) R G WHTE (SGD) P. A. DYMENT
General Chai rman General Manager

There appeared on behalf of the Conpany:

M Restoul e - Labour Relations O ficer, North Bay
D. Harris - Assistant Superintendent, Train Operations,
Nort h Bay

And on behal f of the Brotherhood:
R E. Wite - General Chairman, North Bay

AWARD OF THE ARBI TRATOR

The material establishes that the grievor booked injured on August
31, 1988. By his own account he then obtained Form7-B fromthe Yard
Ofice. The 7-Bis a nmulti-copied formwhich is to be filled out by
an enpl oyee who books off as a result of a work-related accident.
The white copy of the formis an advice to the enpl oyee's doctor,



while three other copies are retained by the Safety Departnent, the
departnment head and the enpl oyee's supervisor, respectively.

The material establishes beyond di spute that notw thstanding M.
Hunt's reported injury of August 31, 1988, he did not see his
physician until Septenber 7th. It further appears that he did this
only after speaking to Assistant Superintendent P.R Harris on

Sept enber 6, who then instructed himthat he nust obtain a nedica
certificate certifying his fitness to return to work. The status of
the grievor's injury is further called into question by the

undi sputed evi dence that on September 2, M. Hunt called to book back
on duty and was advised at that time by the yard co-ordinator's clerk
that he would need a nedical certificate attesting to his fitness to
return to work, since he had booked injured when he last |left work

As a participant in the Workers' Conpensation schene the Conpany is
entitled to expect fromits enployees pronpt disclosure of the
circunstances of a work-related injury. It is also entitled to
expect confirmation, at the earliest possible tinme, of the enployee's
medi cal status, including the nature and extent of his injury, by
means of a certificate of a duly qualified physician. These

requi renments should be obvious, as enpl oyees neking clainms for

Wor kers' Conpensation benefits are plainly not entitled to do so on
the basis of self-diagnosis.

The issue in this arbitration is not whether M. Hunt falsified an
injury as a pretext to participate in a concerted work stoppage on
August 31, 1988 (see CROA 1911). Nor is the Arbitrator required to
deal with the bona fides of the grievor's Wrkers' Conpensation claim
which, it appears, is the subject of separate proceedings. For the
purposes of this award it may be assuned that the grievor did suffer
an injury to his knee on August 31, 1988. The issue then becones
whet her he so conducted hinself in respect of reporting and
docunenting that injury so as to justify the inposition of discipline
and, if so, the appropriate neasure of such discipline.

The Arbitrator nust accept the position of the Conpany that the
grievor in the instant case was under some obligation to have his

i njured knee exam ned by a physician within a reasonable tinme of the
accident. This would have the twofold purpose of, firstly, providing
supporting docunentation in the event of a W rkers' Conpensation

clai mand, secondly, allow ng for the proper nedical assessnent of
the injury for the purposes of following its inprovenent to the point
of certifying the grievor's ability to safely return to work.

The material reveals that M. Hunt, as early as September 1, 1988
viewed his injury as one which would be the subject of a Wrkers
Conmpensation claim On that date he so advised Yard Co-ordinator's
Clerk M Levasseur by telephone. It was plainly inconsistent with
the grievor's obligation to his enployer for himthereafter to
continue to fail to receive any professional nedical attention with
respect to the assessnent and treatnment of his injury and adequate
docunentary confirmation of his condition of August 31, before
Septenber 7. 1988, and only then after two specific directives in
that regard fromthe Conpany. | am conpelled to the conclusion that
the grievor's cavalier attitude with respect to obtaining nedica
attention in respect of his injury was contrary to his obligation to



t he Conpany and was such as to render himliable to discipline.

The issue then becones the appropriate neasure of discipline in the
circunstances. It is trite to say that discipline nust be assessed
having regard to the specific circunstances of each individual case,
taking into account not only the facts of the incident in question,
but the service of the enployee, including his or her prior
disciplinary record. The naterial in the instant case reveal s that
the disciplinary record of M. Hunt has been far from exenplary over

the eight years of his enploynment. |In 1984 his disciplinary record
reached forty demerits and in 1986 rose further to fifty-five
denerits. |In 1988, at the tinme of the culmnating incident, M.

Hunt's disciplinary record stood at forty-five denerits

The assessnent of thirty denerits by the Conpany for the grievor's
failure to obtain pronpt nmedical docunentation in respect of his
injury placed himat the dism ssable position of seventy-five
denmerits. In the Arbitrator's view it is unnecessary to determ ne
whet her that measure of discipline was excessive. It is sufficient
to say that in ny view the assessnent of fifteen denmerits for the
grievor's misconduct in this matter, particularly in light of his
prior disciplinary record, which involves at |east one failure to
submit a doctor's certificate to substantiate a sick |eave in
Novenber of 1986, would anmply justify the assessnment of fifteen
denerits. That would, by reason of the accumul ation of denerits,
still leave the grievor in a dismn ssable position.

For the foregoing reasons the Arbitrator sees no reason to disturb
the discipline assessed by the Conpany or, in the absence of any
conpelling mtigating factors, to substitute a reduced penalty. For
t hese reasons the grievance nust be di sm ssed.

May 12, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



