CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1927
Heard at Montreal, 14 June 1989
Concer ni ng
VI A RAI L CANADA | NC.
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of the severity of the discipline of 40 denerit marks and
subsequent discharge for accunul ati on of denmerit marks assessed to
the record of Conductor K. M Joudwa of Sarnia, Ontario, effective
November 7, 1988.

JO NT STATEMENT OF | SSUE:

On October 7, 1988, M. Joudwa worked as Conductor on Train 83
between Toronto and Sarnia. During his assignnent M. Joudwa becane
involved in a physical altercation with Assistant Conductor J.B
Wal | ace in the baggage conpartnment of the train

Fol | owi ng an investigation into the incident, M. Joudwa's discipline
record was assessed 40 denerit marks for being involved in a physica
altercation with a crew nenber and causing a delay to the train. M.
Joudwa was subsequently di scharged for accunul ation of 75 denerit

mar ks, effective Novenber 7, 1988.

The Uni on has contended that the discipline assessed was too severe
and that M. Joudwa should be returned to the service of the
Cor por ati on.

The Corporation has declined the Union's appeal

FOR THE UNI ON: FOR THE CORPORATI ON:
(SGD) T. G HODGES (SGD) A. D. ANDREW
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

D. Scalia - Counsel, Montrea

P.J. Thivierge - Manager, Labour Relations, Montrea
D. Brodie - Oficer, Labour Rel ations, Mntrea
B. E. Wods - Trai nmaster, Master Mechanic, London
J.B. Wall ace - Wtness

WA. Burr - Wtness

And on behal f of the Union:



C. Watson - Counsel, Toronto

G Binsfeld - Secretary, G C A, St. Catharines
W G. Scarrow - General Chairman, Sarnia

L.H d son - General Chairman, Ednonton

K. M Joudwa - Gievor

AWARD OF THE ARBI TRATOR

The material establishes that the grievor did becone involved in a
physical altercation with Assistant Conductor J.B. Wallace during the
run of VIA Train 83 between Toronto and Sarnia on October 7, 1988.

G ven the conflicting accounts of the fight, which transpired within
the cl osed confines of the baggage car, the Corporation is unable to
establish, on the bal ance of probabilities, exactly what happened or
who initiated the altercation. The Union concedes, however, that the
grievor shares in the responsibility for what occurred, in
consequence of which sone discipline was justified.

It is conmon ground that M. Joudwa was disciplined for two separate
infractions. The first was engaging in a physical altercation with a
fell ow enpl oyee and the second for causing the delay of Train 83 at
Kitchener Station. It is not disputed that after the altercation
when Train 83 reached Kitchener, Conductor Joudwa ordered Assistant
Conductor Wallace off the train. M. Wallace refused to conply with
that direction, as a result of which the grievor was required to
summon the Kitchener Police to enforce his directive. Upon the
arrival of the police M. Wallace was renoved fromthe train, which
left for Sarnia after a delay of sone twenty-five mnutes beyond its
schedul ed departure tine.

In the circunstances of this case the Arbitrator is conpelled to
accept the subm ssion of the Union that the delay of the train
cannot, for the purposes of discipline, be attributed to Conductor
Joudwa. It is established beyond dispute that the conductor of a
train bears ultimate authority for its passengers, crew and
movenents. Followi ng his physical altercation with Assistant
Conductor Wallace, whether correctly or not, M. Joudwa formed the
opi nion that the snooth functioning of Train 83 would be better
served if M. Wallace was renmoved fromit. Wile there nay be reason
to doubt the wi sdom of that judgenent, as there apparently had been
no difficulty follow ng the physical dispute between the two

enpl oyees, that decision renmained within the judgement and
jurisdiction of Conductor Joudwa. |In the circunstances, upon being
directed to leave the train, it was M. Wallace's obligation to do
so. Any objection or conplaint which he had coul d have subsequently
been dealt with by addressing the matter to appropriate Corporation
officials. As it was M. Wallace who violated his duty to obey the
conductor's directive which caused the delay of Train 83, the
Arbitrator is not persuaded that the Corporation had just cause to
i npose di scipline based on the additional ground of responsibility
for the delay of the train in departing Kitchener. \Whatever the
merits of the dispute between M. Joudwa and M. Wallace, the del ay
in the departure of the train was primarily, if not entirely, the



result of M. Wallace's intransigence in the face of a clear
directive that fell within the anmbit of authority of his conductor

The Corporation has not specifically delineated which proportion of
the forty denerits assessed against the grievor relates to the fight
and which relates to the delay of the train, respectively. The Union
submts that actions which cause a delay of a train have generally
resulted in the inposition of twenty denerits while the Corporation's
Counsel responds that the normal discipline for an action of that
kind is within the range of fifteen to twenty demerits. In the
Arbitrator's viewthere is little utility in pursuing a detailed or
exhaustive review of those conpeting positions. Bearing in mnd that
the onus in this matter is upon the Corporation, and that the
assessnent of twenty denerits for delay of train is not uncommon, the
Arbitrator is inclined to prefer the position of the Union on this
issue. In the result, it would appear, at |least on the bal ance of
probabilities, that the discipline to which the grievor would have
been |iable on the sole basis of his altercation with another

enpl oyee coul d have been in the order of twenty denmerits. Wile

make no affirmative finding in that regard, if that had been so M.
Joudwa woul d have been in the | ess than disnissable position of
having fifty-five demerits on his record.

On the whole the Arbitrator is satisfied that the material discloses
a serious disciplinary offense on the part of a conductor in charge
of the orderly nmovenment of a train. |In mitigation, however, it may
be noted that M. Joudwa is an enployee of thirteen years' service
with no prior evidence of aggressive or threatening behaviour. In
that sense, therefore, the incident of October 7, 1988 may fairly be
characterized as an isolated, spur of the noment event, not likely to
recur. In the Arbitrator's viewit is also significant that M.
Joudwa has acknow edged sone degree of personal responsibility for
what occurred. In all of the circunmstances | amsatisfied that the
substitution of a | esser penalty is appropriate, and that a | engthy
suspension will serve a sufficiently corrective purpose in this case.

For the foregoing reasons the grievance is allowed, in part. M.
Joudwa shall be reinstated forthwith into his enploynent, w thout
conpensation or benefits and wi thout |oss of seniority, with his
disciplinary record to stand at thirty-five denerits. | retain
jurisdiction in the event of any dispute between the parties relating
to the interpretation or inplenentation of this award.

June 16, 1989
M CHEL G PI CHER
ARBI TRATOR



