CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
SUPPLEMENTARY AWARD TO
CASE NO. 1928
Heard at Montreal, Tuesday, 11 October 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

There appeared on behal f of the Conpany:

B. Mttleman - Counsel, Montrea

L. G Wnslow - Labour Relations Oficer, Mntrea

L. Guenther - Assistant Supervisor, Labour Rel ations
Vancouver

M E. Keiran - Assistant Supervisor, Labour Rel ations,
Vancouver

R Kapl ani s - Observer

And on behal f of the Brotherhood:

M Cottheil - Counse

G Kennedy - General Chairman, Vancouver
R Del |l aserra - General Chairnman, Mntrea
D. Lacey - General Chairman, Otawa

K. Deptuck - General Chairman, W nnipeg

SUPPLEMENTARY AWARD OF THE ARBI TRATOR

This matter has been returned to the Arbitrator by the Brotherhood to
facilitate the enforcenent of the order issued herein, as contained
in the award of July 12, 1989. It is conmon ground that the Conpany
has nmoved for a judicial review of that award. It is further not
disputed that it has failed to inplenment the award, both with respect
to the reinstatement of M. Henderson and the paynment of conpensation
and benefits to him pending the outcome of the judicial review

While the Arbitrator remains seized of this matter for the purposes
of resolving any dispute respecting the interpretation or

i mpl enmentation of the award, it appears to be conmmon ground that
there is little purpose at this tinme in attenpting to define the
conpensation that would be owing to M. Henderson. Apart fromthe
conplexity of the evidence that night be involved in resolving that
qguestion, the payment of any sunms determ ned m ght becone problematic
shoul d the Conpany's application succeed. In the circunstances, the



Brot herhood indicated its willingness to |leave that issue in
abeyance, without prejudice to its right to pursue it fully before
the courts, the Arbitrator's jurisdiction being further retained for
t he purposes of determ nation of quantum Wth respect to the issue
of the reinstatenent of M. Henderson into his enploynent, given that
the grievor has renmmined effectively term nated from service since
Sept enber of 1987, the Brotherhood's counsel confirns its intention
to press for inmediate enforcenment of that aspect of the award,
notwi t hstandi ng the pending judicial review

Having regard to the submi ssions heard, the Arbitrator therefore
finds and decl ares that the Conmpany has refused to inplenent the
order of reinstatenment and conpensation issued in favour of M.
Henderson in the award of July 12, 1989 herein. For the purposes of
clarity, the order is contained in the follow ng part of the
penul ti mat e paragraph of that award:

M. Henderson shall therefore be reinstated into his
enpl oynment forthwith, with conpensation for all wages and
benefits lost, calculated from Decenber 2, 1988 to the date of
his reinstatenent, subject to the conditions stated hereafter
The conpensati on payable to the grievor shall, however, be
calculated by taking into account all mtigating factors,
including the potential mitigation available to himthrough the
of fer of alternative enploynent nade to M. Henderson by the
Conpany at the tinme he was renoved fromhis duties as a
trackman. The grievor's reinstatenent is further conditiona
upon his agreeing to nonitor his own bl ood sugar |evels by
means of a nenory gluconeter, not |less than four tinmes daily,
and to faithfully log the resulting readings. Both the | og kept
by the grievor and the recordings of the gluconeter are to be
submtted both to Dr. Ross, or to another physician rmutually
acceptable to the parties, as well as to the Conpany's doctor
through Dr. Ross or such other physician. Such reports shall be
made on a frequency to be agreed upon between the parties,
failing which it shall be determ ned by the Arbitrator. M.
Henderson's reinstatenent is further conditioned upon his
agreeing to submt to regular nedical check-ups with Dr. Ross,
or an alternate physician nutually agreeable to the parties, at
intervals not to exceed six nonths, the results of which shal
be forwarded to the Conpany's doctor. Mreover, given the
enphasi s which the Union has placed on the "buddy systent of
wor k anpong track maintenance crews as a built-in safety factor,
the grievor's reinstatenent is further predicated upon his
acceptance of the additional condition that he not be assigned
to work alone in an isolated location, if the Conpany should
choose to inpose such a requirenent.

Oct ober 12, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



