CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1932
Heard at Montreal, Wednesday, 12 July 1989
Concer ni ng

CANADI AN PARCEL DELI VERY
(CP EXPRESS & TRANSPORT)

And
TRANSPORTATI ON COMVUNI CATI ONS UNI ON
EX PARTE
DI SPUTE:

The di smi ssal of probationary enpl oyee John Madden, Driver
Representative at St. John's, Newfoundl and.

UNI ON' S STATEMENT OF | SSUE:

On Novenber 25, 1988 M. Madden was given a notice advising himthat
"effective today" he was disnissed and that he was required to turn
over his truck keys, his uniformand, instruction manuals, etc.

The Uni on contends that the enpl oyee was di sm ssed without any

i nvestigation or interview, wthout benefit of any Union
representative and without cause. The Union further contends that
the reasons |isted on the dism ssal notice were not adequate for

di smi ssal or were unfounded and unreasonable. The Union further
contends that, as the Conpany has listed these disciplinary matters
on the dism ssal notice, the enployee should be entitled to the ful
protection of Article 6 of the Collective Agreement which the Conpany
has vi ol at ed.

The Conpany contends that M. Madden was a probationary enpl oyee, a
fact they have confirnmed by showi ng the hours he has worked, and as
such was not entitled to an interview with a Union representative
present before his dismissal, and they further contend that his
performance rendered hi mundesirable for their service and that he
was properly instructed on all matters and properly dism ssed

The relief requested is the reinstatenment of M. Madden wi thout | oss
of seniority or benefits and with pay for all time |ost since
Novenber 25, 1988.

FOR THE UNI ON

(SGD) J. J. BOYCE

GENERAL CHAI RVAN
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There appeared on behal f of the Conpany:



D. B. Francis - Counsel, Toronto

J. G Cyopeck - Vice-President & Assistant General Manager
Toronto
C. Saunders - Wtness

And on behal f of the Union:

D. Way - Counsel, Toronto

J. J. Boyce - CGeneral Chairman, Toronto

J. Crabb - Secretary/ Treasurer, Toronto
J. Madden - Gievor

AWARD OF THE ARBI TRATOR

The first issue to be resolved is whether the procedural provisions
of Article 6 of the Collective Agreenment should have been foll owed by
the Conpany in the discharge of M. Madden. The Conpany subnits that
as a probationary enployee he is not entitled to the protections of
that article, while the Union subnits that the failure of the Conpany
to observe its requirements renders the grievor's discharge null and
voi d.

The pertinent provisions of the Collective Agreenent are as foll ows:

4.2.1 A new enployee shall NOT be regarded as permanently

enpl oyed until conmpletion of 50 working days cunul ative
service. In the nmeantine, unless renoved for cause which in the
opi nion of the Conpany renders himundesirable for its service,
t he enpl oyee shall accunul ate seniority fromthe date first

enpl oyed on a position covered by this Agreenent.

An enpl oyee with nore than 50 working days cunul ative service
shall not be discharged w thout just cause as provided in
Article 6 of this Agreenent.

6.1 An enpl oyee may only be disciplined or dism ssed for
just cause.

6.2 Whenever an enployee is to be interviewed by the Conpany
with respect to his work or his conduct in accordance with
Article 6.1, an accredited union representative nust be in
attendance. In the event an accredited representative is not
reasonably avail able, a fell ow enpl oyee, selected by the

enpl oyee to be interviewed, shall be in attendance. Nothing
herei n conpel s an enpl oyee to answer any questions.

6.3 Failure to conply with Article 6.2 shall render any
conclusion null and void, and any statenents at such interview
i nadm ssabl e at any subsequent proceedings.

In the Arbitrator's view the foregoing provisions are clear and
unanmbi guous in their total effect. The protection against discharge
Wi t hout just cause is expressly limted by the second paragraph of
Article 4.2.1 to permanent enployees. It does not extend to

probati onary enpl oyees who have not conpleted fifty working days of



cunul ative service. Article 6, in turn, concerns itself exclusively
with the discipline or dismssal of enployees for just cause. By its
own terns, Article 6.2 arises in respect of the interview of an

enpl oyee with regard to all eged conduct "in accordance with Article
6.1". The effect of that |anguage is inescapable: when an enpl oyee
is susceptible of an interview which nmay lead to his or her

di sci pline or discharge for just cause he or she is entitled to the
procedural protections established within Article 6.2. Sinilar
protecti ons have not been provided within the Collective Agreenent
for the renmoval for cause of a probationary enployee falling within
the terms of Article 4.2.1. In this regard the | anguage of the
instant Collective Agreement is not, in its effect, unlike that found
in CROA 1761, and is markedly different fromthe Coll ective Agreenent
provi si on whi ch governed in CROA 1721. For these reasons the
Arbitrator must conclude that there was no violation of Article 6 hy
t he Conpany, as that provision had no application to the
circunstances of M. Madden, a probationary enpl oyee.

It is conceded that the scope of arbitral review of the Conpany's
deci si on respecting the removal of a probationary enpl oyee is, of
necessity, nore restricted than in the case of a permanent enpl oyee
on grounds of just cause. |In CROA 1568 the follow ng observati on was
made:

It is sufficient to say that, at a mninmum the Conpany's
decision to term nate a probationary enpl oyee nmust not be
arbitrary, discrimnatory or in bad faith. It must be exercised
for a valid business purpose, having regard to the requirenents
of the job and the performance of the individual in question

(See al so CROA 1761, 1481 and 821.)

As noted in CROA 821 the scope of review in a case such as the one at
hand is arguably narrower still to the extent that the enpl oyee may
only renoved for cause which "in the opinion of the Conpany"
denonstrates that he or she is undesirable for permanent enpl oynment.
While an arbitrator may differ with the judgement of the Conpany, and
be satisfied its opinion is erroneous, so long as that opinion is
arrived at honestly and in keeping with the standards descri bed
above, no violation of the Collective Agreenment in respect of the
term nation of the probationary enployee is disclosed.

In the instant case the evidence adduced on behal f of the Conpany
establishes, to the satisfaction of the Arbitrator, that M. Madden
did fail in a nunber of particulars during the course of his

probati onary enploynent. VWhile | accept that the opinion of his
supervi sor, M. Saunders, with respect to the standard of
productivity to be met on M. Madden's route may be open to question
the merits of the Conpany's decision need not rest on that ground.

Di scounting productivity entirely, the balance of the evidence
confirnms that, notw thstandi ng repeated rem nders, M. Madden failed
to observe acceptable standards with respect to the docunentation of
deliveries, the reporting and col our codi ng of undelivered parcels,
the foll owing of safe parking procedures and, on at |east one
occasion, he knowingly failed to leave his truck | ocked during a
del i very.



While it may be debateable that these failings would, standing al one,
satisfy the requirenment of establishing just cause for the

term nation of a permanent enployee, they do, in the Arbitrator's
view, sufficiently denponstrate that the enployer had honest grounds
for an opinion that M. Madden was not |earning and correcting
procedural errors at an acceptable rate, was in fact show ng signs of
reci di vismand was therefore not an appropriate candi date for

per manent enploynment. In arriving at that conclusion the Arbitrator
pl aces sone wei ght upon a nunber of rem nders and warni ngs, both
verbal and witten, addressed to the grievor by both M. Saunders,
his i mredi ate supervisor at the St. John's ternminal, as well as the
| ead hand at that location. There is before the Arbitrator no
evidence to confirmdiscrimnation, arbitrariness or bad faith ainmed
at M. Madden, or that he was subjected to unreasonabl e standards out
of keeping with the requirenents of his job.

For the foregoing reasons the grievance nust be di sm ssed.

July 14, 1989 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



