CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1937
Heard at Montreal, Thursday, 13 July 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Di sci pline assessed to the record of Loconotive Engineer P.A  Spring
of Vancouver, B.C.

JO NT STATEMENT OF | SSUE:

Foll owi ng an investigation held in connection with the novenent of
Train Extra 5993 East on Cctober 22, 1987, the Conpany assessed
Loconoti ve Engi neer P.A. Spring 25 denerits for "allowing train to
accel erate after passing Signal 198 indicating Approach, resulting in
train exceedi ng nedi um speed and permi ssi ble track speed; violation
of UCOR Rul e 285, and Ti netabl e Footnotes on Extra 5993 East at

M | eage 19.8 Cascade Subdivi si on, October 22, 1987".

The Uni on contends that the discipline assessed Loconotive Engi neer
P. A Spring should be renpved as the investigation into the incident
was not conducted in a fair and inpartial manner.

The Conpany denies the Union's contention and declines their request.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD) T. G HUCKER (SGD) J. M WHITE
GENERAL CHAI RVAN GENERAL MANAGER

OPERATI ON & MAI NTENANCE WEST, HHS

There appeared on behal f of the Conpany:

L. J. Guenther - Assistant Supervisor, Labour Relaitons,
Vancouver

J. D. Huxtable - Labour Rel ations, Vancouver

B. P. Scott - Labour Relations Oficer, Mntrea

And on behal f of the Brotherhood:

T. G Hucker - General Chairman, Calgary
D. C. Curtis - Vice-General Chairman, Calgary

AWARD OF THE ARBI TRATOR

The sole issue is whether the investigation conducted by the Conpany
was consistent with the requirements of Article 19 of the Collective



Agreenment. The Brotherhood submits that the grievor was not afforded
the opportunity to be in attendance at the exam nation of other
menbers of his train crewin respect of his alleged speed violation
and signal infraction, and was not provided with copies of their
statements. Sinply put, the Conpany's response is that while that is
true, it was unnecessary for the grievor to be in attendance at the
exam nation of the other enployees, since his own culpability was
established through his own exam nation, and the purpose of the other
exam nations was to assess the contributing responsibility of the

ot her crew nmenbers.

The grievor's rights in this mtter are governed by Article 19(c) of
the Collective Agreenent, which provides as foll ows:

19(c) |If the engineer is involved with responsibility in a

di sci plinary offense, he shall be accorded the right on request
for hinself or an accredited representative of the Brotherhood,
or both, to be present during the exam nation of any w tness
whose evi dence may have a bearing on the engineer's
responsibility, to offer rebuttal thereto and to receive a copy
of the statenent of such witness.

The incident giving rise to the charges agai nst the grievor took

pl ace on Cctober 22, 1987. He was investigated individually on
Novenber 2 with respect to the all eged speeding violation and on
Novenber 9 with respect to the charge relating to Rule 285. The

mat eri al establishes beyond dispute that the other nenbers of the
train crew, being Trai nman Rae and Conductor WIIlianms, were

i nvestigated separately with respect to each of the two all egations,
at various times on Novenber 3, Novenber 4 and Novenber 6. The

noti ce advi sing Loconotive Engi neer Spring of the discipline assessed
agai nst himissued on Novenber 23, 1987.

It is conmon ground that neither M. Spring nor his union
representative were given notice that the Conpany intended to exani ne
the other nenbers of the crew, who are represented by another

bar gai ni ng agent, nor did they receive notice of the tine and pl ace
of those investigations. A threshold question is whether the

i nvestigation of the other crew menbers could be characterized as
"the exam nation of any w tness whose evidence may have a bearing on
the engineer's responsibility.” |If so, the |language of Article 19
woul d provide to the grievor the opportunity to request that either
hi rsel f or his union representative, or both, be present during such
exam nations, receive copies of statenents and have an opportunity of
rebutt al

The position of the Conpany is that in its opinion the exani nations
could have no bearing on the engineer's responsibility since, inits
view, his responsibility was established on the basis of his own
exam nation. Wth that assertion the Arbitrator has sone difficulty.
Firstly, the | anguage of Article 19 is franed in objective terns, and
is not made to depend upon the opinion of the Conpany. |n other
words, the question is not whether in the opinion of the enployer a
Wi tness' evidence may have a bearing on the engineer's
responsibility. It is, rather, whether viewed objectively, fromthe
st andpoi nt of the enployee whose interests the article is designed to
protect, it can be said that the evidence of the wi tness could have a



bearing on the cul pability of the engineer. | do not see how, in the
i nstant case, that question can be answered other than in the
affirmative. It is true that there was sonme evi dence upon which to
draw a concl usions of culpability following the grievor's own

exam nation. The degree of culpability is always a factor in the
assessnent of discipline. |Issues of mtigation or aggravation may
wel | be influenced by the accounts of other witnesses and the wei ght
whi ch the enpl oyer decides to give to them

In response to that possibility, the Conpany's spokesperson asserts
that in such an eventuality, as for exanple in the instant case if
one of the crew nenmbers had reveal ed sonmething still nore damaging to
the grievor, the Conpany woul d advi se the grievor of such a statenent
and give himan opportunity to respond to it. Wiile the Arbitrator
has no reason to doubt the good intention of the enpl oyer generally,
the protections provided in Article 19 are not intended to depend
upon the subjective view of the Conpany after the fact. 1In the
Arbitrator's opinion it nust be concluded on the | anguage of Article
19(c) that where, as in the instant case, several enployees of a
single crew are being exam ned with respect to the facts of a
particul ar incident for the purposes of assessing their respective

| evel s of responsibility, it nust be recogni zed that, as a genera
rule, the evidence of the other crew menbers nust, in advance of
their exami nation, be viewed as evidence which may have a bearing on
the engineer's responsibility. |In that circunstance the engineer is
plainly entitled to request to be present, either with or through a
representative, to receive copies of statenents and to offer rebutta

Plainly the participation of the grievor and the Brotherhood in
collateral investigations cannot be abusive. |[If, for exanple, the
engi neer's purported rebuttal of the statement of another crew nmenber
is merely a repetition of his or her statenent given during the

engi neer's investigation, any such intervention would be dilatory in
nature, if not procedurally abusive. Sinmlarly, enployees under

i nvestigati on who seek unduly to assert technical positions that tend
to delay and frustrate the investigation procedure do so at peril to
any subsequent grievance (see CROA 1858).

Is it any answer in the instant case to say that there was no request
on the part of Loconotive Engineer Spring to attend at the

i nvestigation of his fellow crew menbers or to receive copi es of
their statements? The material before the Arbitrator establishes
beyond controversy that the grievor was not advised that such

i nvestigations were to take place nor provided notice of their tine
and location. To suggest that the grievor was entitled to request to
be present, but that the Conpany was under no obligation to advise
himthat the investigations were taking place is roughly akin to
asserting that he has a right w thout any practical renmedy. In ny
view to so conclude would be to underm ne the right of the enpl oyee
provided in Article 19(c) in a way plainly not contenplated by the
intention of that article. |[If, as the |anguage of the article

provi des, the enployee has a right to request to attend the

i nvestigation of other enployees which m ght have a bearing on the
degree of his responsibility, it rmust be inplied fromthe schene of
the article that he or she has a correlative right to be advised that
such an investigation will proceed, with reasonabl e advance notice of
when and where it will be held. To conclude otherw se would render



t he procedural protections of Article 19(c) illusory.

G ven the inportance of the procedures and protections of Article 19
to enpl oyees whose very job security may depend on the outcone of

di sci plinary proceedings, the Arbitrator is conpelled to the

concl usion that where the Conpany is to conduct an investigation in
respect of an incident for which the responsibility of an engineer is
in the process of being assessed, even if that investigation nay al so
bear on the responsibility of the other enployees, to the extent that
their evidence may bear on the responsibility of the engineer, there
is an obligation upon the Conpany to provide reasonabl e notice of
such proceedings to the engineer, thereby allow ng the engineer to
exercise the right to request to be in attendance, to receive copies
of statenments and to offer rebuttal, if necessary.

As rel ated above, the procedural safeguards so construed were not
made avail able to Engineer Spring in the circunstances of the case at
hand. He was not given notice of the exam nations of his fell ow crew
menbers, which exam nations were solely in relation to the sane

i ncident for which his own degree of responsibility was under
consideration. It could not be known in advance whet her the
statenents of his fellow crew nenbers would nmitigate or aggravate his
own case in the eyes of the Conpany. By any nornal reading of the

| anguage of Article 19(c), their statenents could plainly have a
bearing on his responsibility for the speeding and signal infractions
under investigation. |In all of the circunmstances, therefore, the
Arbitrator nmust conclude that the nmethod of investigation conducted
by the Conpany departed fromthe requirenents of Article 19(c) of the
Col I ective Agreenent.

For these reasons the discipline assessed agai nst the grievor nust be
found to be null and void. The twenty-five denerits assessed agai nst
Loconoti ve Engi neer Spring shall therefore be renoved fromhis record
forthwith. The Arbitrator retains jurisdiction.

July 14, 1989 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



