CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1941
Heard at Montreal, Tuesday, 12 Septenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And
UNI TED TRANSPORTATI ON UNI ON

EX PARTE

DI SPUTE:

Di sm ssal case of Conductor G A. Hayden, Sutherland, Saskatchewan,
February 4, 1988.

UNI ON' S STATEMENT OF | SSUE
On February 4, 1988, Conductor G A. Hayden

(a) was assessed 40 demerits for failing to ensure Extra 5986
Sout h was being operated at a speed that would permt stopping

wi thin one-half of the range of vision within yard linmts,

Regi na, violation of UCOR Rule 93, Paragraph 2, Mle 6.3, Lanigan
Subdi vi si on, January 15, 1988.

(b) was assessed 30 denmerits for permtting Extra 5986 South to
operate at speeds in excess of Time Table pernmanent sl ow orders
on curves between Mle 13.0 and 25.0 and between Mle 0.0 and
7.6, Lanigan Subdivision, January 15, 1988.

(c) was di sm ssed for accumul ati on of denerit marks.

The Uni on appeal ed the discipline and disnissal on the follow ng
basi s:

(a) Conduct or Hayden took all reasonable steps to ensure the
train was travelling within the pernmanent sl ow order speeds;

gi ven, anongst other matters, the tine of day, nature of the
terrain, nature of the train, the requirenents of his other
duties and the absence of a speedoneter in the caboose.

(b) as Conductor Hayden was located in the caboose he had no
way of ascertaining what speed woul d be necessary to conply with
Rul e 93 regarding restricted speed.

(c) in essence Conductor Hayden received two (2) sets of
denmerit marks for one alleged set of facts, that is, alleged
excess speed of the train

The Uni on requested that Conductor Hayden be returned to service with



all rights, full conpensation and benefits. |In the alternative, the
Uni on requested that the discipline and di scharge ought to be
mtigated against in view of all of the circunmstances of this case.
The Conpany deni ed the appeal

FOR THE UNI ON

(SGD) W M JESSOP

GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

J. D. Huxtable - Assistant Supervisor, Labour Rel ations,
Vancouver

D. A Lypka - Supervisor, Labour Relations, Vancouver

B. Scott - Labour Relations O ficer, Mntrea

And on behal f of the Union:

W M Jessop - General Chairman, Calgary

B. L. McLafferty - Vice-General Chairman, Calgary
|. Robb - Secretary, GCA, Thunder Bay

B. Marcolini - Vice-President, Otawa

R J. Proul x - Vice-President, Otawa

G A Hayden - Grievor

AWARD OF THE ARBI TRATOR

On January 15, 1988 the grievor's train, Extra 5986 South from

Sut herland to Regi na over the Sutherland and Lani gan Subdi vi si ons,
collided with the tail end of a Regina Yard Engi ne novenent within
the yard limts of Regina, resulting in the fatalities of the

engi neman and trainman at the head end of M. Hayden's train. It is
not di sputed that the cause of the accident was train Extra 5986
South failing to observe the requirements for restricted speed in
yard limts and a permanent slow order of twenty-five mles per hour
fromMIleage 7.6 on the Lani gan Subdivision to Regina.

The material establishes beyond di spute that throughout the entirety
of the trip, Extra 5986 South conmitted serious speed violations.

For exanple, at MIleages 24.6 and 24.3 of the Lani gan Subdivision the
train, which was 6,206 feet long, travelled through two curves at
forty-one miles per hour, or sixteen miles per hour in excess of the
permn ssi bl e track speed.

Not wi t hst andi ng hi s consi derabl e experience on the subdi vi sion,
Conductor Hayden failed to nonitor the speed of his train and took no
noti ce of the obvious overspeed of his train. By his own adm ssion
he made only one check of the speed of the train during the entire
trip between Sutherland and Regina, utilizing his watch and the
track-side mle posts.

As the grievor's train approached the yard linmts at Regina, it was



again travelling at a substantial excess of speed. At MIleage 7.6 of
t he Lani gan Subdi vi si on, where the perm ssible track speed changes to
twenty-five mles per hour the head end of Extra 5986 was travelling
at fourteen mles per hour over the limt. An overspeed of nine
mles per hour was still in effect when the grievor's caboose crossed
the sane point.

Once inside the Regina Yard linmts the grievor's train novenent was
subject to UCOR Rule 93, the second paragraph of which provides:

Third class, fourth class, extra trains and engi nes
must nove within yard limts at restricted speed
unless the main track is known to be clear

It is conmon ground that restricted speed neans a speed which would
all ow the nmovenent to be stopped within half the range of vision from
its head end. Subsequent tests disclose that the perm ssible speed
for the grievor's train at the point of collision in the vicinity of
M| eage 6.3 was ten miles per hour, and that in fact Conductor
Hayden's train was operating at thirty four-nmiles per hour, an excess
of speed which clearly contributed to the tragic collision which took
the lives of two enpl oyees.

It should be enphasized that the grievor's actions did not directly
cause the collision. Only the head end crew could judge the
operating visibility and deternmine the appropriate restricted speed
at any given tinme. On the other hand, just as had been the case with
the curves on the Lani gan Subdivision, the grievor was charged with

t he ongoing duty to nmonitor the speed of his train and should
reasonably have known, even wi thout recourse to his watch and mle
posts, that his train was travelling close to ten mles per hour in
excess of the maxi mum speed permi ssible after Mleage 6.7. In other
words, while it is true that M. Hayden was not in a position to
judge the application of UCOR Rule 93 within the yard limts, he
neverthel ess had an obligation to nonitor the speed of his train and
shoul d have known that it was nmoving at close to ten miles per hour
nore than the maxi mum speed possible, which was twenty-five mles per
hour .

In fact the Union does not dispute that sone neasure of discipline
was appropriate. The only question to be resolved is the appropriate
measure of discipline. |In approaching that issue the Arbitrator is
m ndful of the follow ng conment found in CROA 690:

The extent of the danage is not in itself an

el enent to be considered in assessing the grievor's
conduct - just as, in Case No. 494, the fact that a
fatality occurred was not such a factor. Rather, it
is a question of the enpl oyees' conpliance or
otherwise with the rules and general seriousness,

or degree of risk, of their conduct.

Conductor Hayden clearly violated his responsibility for the overal
safety of his train and the observance of the operating rules found
within Rule 106 of the UCOR. At the time of this unfortunate

i ncident he had twel ve years' service and a disciplinary record of
forty-five denerits. On five previous occasions he was assessed



di scipline for violating operating rules. At a mninmum in these

ci rcunstances, the inposition of fifteen denerits would be wel

within the appropriate range of discipline to be assessed agai nst M.
Hayden, quite apart from whether a total of seventy denerits was
strictly justifiable. In all of the circunstances, therefore, | can
see no basis to reverse the decision of the Conpany to ternmi nate the

grievor's enploynent nor any mitigating factors that would justify a
substitution of penalty.

For the foregoing reasons the grievance nust be di sm ssed.

Sept ember 1, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



