CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1942
Heard at Montreal, Tuesday, 12 Septenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
Di sm ssal of Truck Driver/Clerk C Snyder
JO NT STATEMENT OF | SSUE

On or about August 15, 1988, Truck Driver/Clerk Snyder was di sm ssed
for "unauthorized order and procurenent of material from Conpany
stores and for msappropriation of this material for personal use, at
W nni peg Mai ntenance of Equi pnent Shop, July 14, 1988.

The Uni on contends that the discipline assessed was too severe in
that the grievor ordered and procured the material in accordance with
Conpany practices and the utilization of Conpany material was not

m sappropriation of this material and requests that the grievor be
reinstated with full seniority and conpensated for all benefits and
wages | ost as a result.

The Conpany denies the Union's contention and declines the Union's
request.

FOR THE BROTHERHOQOD: FOR THE COMPANY

(SGD) M L. Ml NNES (SG) J. M WHITE

SYSTEM FEDERATI ON GENERAL MANAGER

GENERAL CHAI RVAN OPERATI ON & MAI NTENANCE WVEST, HHS

There appeared on behal f of the Conpany:

B. Mttleman - Counsel, Montrea

D. A Lypka - Supervisor, Labour Relations, Vancouver

J. D. Huxtable - Assistant Supervisor, Labour Rel ations,
Vancouver

L. G Wnslow - Labour Relations O ficer, Mntrea

G. Churchill - Manager, Work Equi pment Repair Shop, W nni peg

And on behal f of the Brotherhood:

M Gottheil - Counsel, Otawa
M L. Ml nnes - System Federati on General Chairman, Port Mody
K. Dept uck - General Chairman, W nnipeg
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AWARD OF THE ARBI TRATOR

The evidence establishes that on July 14, 1988 the grievor was
observed by two supervisors as he | oaded fol ded packi ng boxes into
the trunk of his car. It is not disputed that as Truck Driver/Clerk
at the Logan Shops in Wnnipeg, the grievor is authorized to
requisition material for the shops, in sonme cases w thout any
supervi sory authorization. The evidence discloses that the boxes
bei ng | oaded by M. Snyder had previously been requisitioned by him
Wi t hout prior approval. The grievor explained to the supervisors
that he was borrowi ng the boxes to assist his brother in noving into
a new house, and was going to return theminmmediately thereafter. He
al so explained that he intended to advise a supervisor and get his
approval prior to leaving at the end of the afternoon. The Conpany
rejected the grievor's explanation and di scharged hi m for

unaut hori zed procurenent and m sappropriation of materials for his
per sonal use

The burden of proof in this matter is upon the Conpany. Seen from
its perspective, the circunstances surrounding the incident naturally
rai sed suspicion. It was not commnplace to requisition new packing
boxes to the Logan Shops, as boxes used for deliveries fromthat

| ocation were generally obtained fromstocks of used boxes both at
the Logan Shops and from the Roadway Stores, approximtely one mle
distant. It was therefore unusual to see new packi ng boxes being
ordered into the Logan Shops without discussion wi th nmanagenment, nuch
| ess to see them being | oaded into an enpl oyee's private vehicle

Wi t hout any prior discussion or authorization froma supervisor.

In the Arbitrator's view, however, the factors that give rise to
suspicion do not fully reveal the circunstances surrounding the
incident. Firstly, it is not disputed that it is quite comon for
enpl oyees and supervisors alike at the Logan Shops to borrow
materials and equi pnment fromthe Conpany to take hone on a short term
basis for their personal use. This is typically done, for exanple,
with tools. The grievor had hinself in the past borrowed equi pnent

Wi th pernission, one exanple being the | oan of a chain saw.

The evi dence al so establishes that boxes were used with sone
frequency at the Logan Shops, and with still greater frequency out of
the Weston Shops. There is, in other words, no suggestion that the
ordering of those materials was wasteful or entirely inappropriate to
t he Conpany's purposes.

Thirdly, the evidence reveals what the Arbitrator judges to be a
relatively lax attitude towards the use of Conpany materials at the
Logan Shops generally, an attitude which extended into the ranks of
managenment. For exanple, it is not disputed that annually severa
supervi sors, including the supervisor who apprehended and brought the
accusation against the grievor, requisition materials fromthe
Conpany's stores for the purpose of utilizing themon a private,



personal fishing trip. The evidence also reveals that the sane
supervi sor once availed hinself of the services of the grievor, on
Conpany tinme, to deliver a notor which he owned to a | ocal comercia
service and repair shop to be fixed. As a general matter, therefore,
Wi t hout ascribing inproper notives, there was sonething of a blurring
of the lines in respect of the use of Conpany equi pnent and materials
at the Logan Shops for personal use. To the extent that the practice
in that regard extended to nmenbers of nanagenent, there appears to
have been an atnosphere of perm ssiveness, if not condonation, which
was open to misinterpretation on the part of an enployee in the
position of M. Snyder.

In the end the nerits of this grievance nust turn on whether the
Arbitrator accepts M. Snyder's explanation of his actions. Upon a
careful review of the whole of the evidence, including his own
deneanor as a witness, | amsatisfied that the grievor did not have a
sinister intention to nmisappropriate the Conpany's property when he

| oaded t he boxes, valued at approximately $50.00, into the trunk of
his car to assist in his brother's house nove. Contrary to the
suggesti on of the Conpany's counsel, the Arbitrator cannot find
anything surreptitious or stealthy in the way in which M. Snyder
proceeded. The requisition formwhich he nmade out was in keeping
with normal practice, and according to his own undi sputed evidence he
had once previously ordered new boxes, albeit for a purpose other

t han shi ppi ng.

Havi ng concluded that | accept the grievor's explanation as credible,
however, does not entirely exonerate his actions. By his own

adm ssion, there was no i medi ate need for new packi ng boxes at the
Logan Shops. The order was inspired by his own initial idea of
borrowi ng such boxes for his brother's purposes, based partly on the
rationale that they would thereafter be available for sone use in the
shops. In other words the evidence establishes that but for the
needs of M. Snyder's brother, the order for the boxes would not have
been placed. To that extent the grievor msused his authority to
order materials for purposes essentially unrelated to his enployer's
interests. While his ultimite intention was, as | have found, not to
steal the boxes, he plainly engaged in an unauthorized and

i nappropriate exercise of the privileges of his position.

The i ssue becones the appropriate measure of discipline in the
circunstances. M. Snyder is an enpl oyee of five years' service

wi t hout any prior disciplinary record. There is no suggestion that
he was other than a good and reliable enployee prior to the incident
giving rise to his dismssal. On the whole, given the Arbitrator's
view that M. Snyder did not have an intention to steal the materi al

I am satisfied that discharge is an excessive measure of discipline
in the circunstances. On the other hand, the facts of the case give
serious pause as to why, as the Brotherhood argues, he should receive
conpensation for any part of the period since his term nation. As
not ed above, in a very real sense M. Snyder went outside the

requi renents of his job and the Conpany's needs to order the new
packi ng boxes, pronpted entirely by personal nmotives. Neither at the
stage of requisitioning the boxes fromthe Weston Shops Stores, nor
at any tine prior to loading theminto the truck of his car, did he
seek authorization fromany supervisor. Gven that it was unusua

for new boxes to be ordered to the Logan Shops, by his failure to



clear any of his actions with a supervisor, a course which he knew or
reasonably shoul d have known was i nproper, M. Snyder created a
strong i npression of a cal cul ated schene to m sappropriate Conpany
property. In the Arbitrator's view the Conpany cannot be faulted for
taking a skeptical view of M. Snyder's actions. To that extent he
became very nmuch the author of his own m sfortune.

In the instant case | amsatisfied that fairness is served by an
order returning the grievor to his enploynent, wthout conpensation.
The Arbitrator therefore orders that M. Snyder be reinstated
forthwith into his enmploynment as a Truck Driver/Clerk, wthout |oss
of seniority, and w thout conpensation or benefits.

Sept enber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



