CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1943
Heard at Montreal, Wednesday, 13 Septenber 1989
Concer ni ng
VI A RAI L CANADA | NC.
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

The Brotherhood' s appeal of the discipline assessed to the record of
Loconoti ve Engi neer D. G Swal es of Truro, Nova Scoti a.

JO NT STATEMENT OF | SSUE:

Loconpoti ve Engi neer D. G Swal es was in charge of operating Train 603
from Port Hawkesbury to Truro over the Hopewel |l Subdivision on
October 24, 1988. The train and engine crew of Train 603 negl ected
to obtain an additional MBS cl earance authorizing themto proceed
beyond Stellarton Station. Consequently, Train 603 proceeded over 23
mles on the Hopewel | Subdivision w thout proper authorization

Fol | owi ng an investigation into this incident, Loconotive Engi neer
Swal es was assessed a six-nonth suspension for violation of CN Tine
Tabl e 93, System Special Instruction 2.0, Minual Bl ock Systens.

The Brotherhood contends that the discipline assessed was too severe
and shoul d be reduced.

The Corporation disagrees with the Brotherhood' s contention

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD) G HALL (SGD) A. D. ANDREW
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

P. J. Thivierge - Acting Director, Labour Relations, Montrea
D. L. Brodie - Labour Relations Oficer, Mntrea
J. M Lal onde - Director, Crew Managenent Centre, Montrea

And on behal f of the Brotherhood:

G Hall - General Chairman, Quebec
J. D. Pickle - General Chairman, Sarnia



AWARD OF THE ARBI TRATOR

It is not disputed that the grievor's actions nerited a serious
measure of discipline. The issue is whether a six-nonth suspension
was the appropriate disciplinary response in the circunstances. The
Corporation cites several precedents of this Ofice to suggest that a
si x-nmonth suspension is a fair penalty in such a case. Wth that
submi ssion the Arbitrator has some difficulty.

CROA 1305, which the Corporation pleads as an exanple supporting its
view, would in fact suggest a contrary result. |In that case a

| ong-service | oconotive engineer with a clear disciplinary record was
found travelling thirteen mles from Toronto Union Station w thout a
clearance or train orders. The discipline assessed in that case hy
the Conpany was forty-five denerit marks, and not a six-nonth
suspensi on.

The enmpl oyer further seeks to rely on CROA 1854 as a cl ose parall el

It is true that in that case the Arbitrator sustained the assessnent
of a six-nonth suspension agai nst Loconotive Engi neer Cress for
wrongfully entering a restricted section of track. There are a
nunber of factors which distinguish that case, however. Firstly, the
record discloses that the grievor did not report the event, which

i nvolved a collision, for sone sixteen hours. Secondly, his record
was not clear. Significantly, he had previously been assessed thirty
denmerits for operating a train fromElgin to Bel nont w thout
authority, in violation of MBS rules. The six-nonth suspension
sustai ned by the Arbitrator, was therefore inposed partly on the
basi s that Loconotive Engi neer Cress has committed a repeat offense.

Far from sustaining the Corporation's position, nore closely

exam ned, CROA 1305 and 1854 are nore consistent with the

Br ot herhood's assertion that while an infraction of the kind adnitted
by the grievor in the instant case is serious, in the case of a first
of fense involving an enployee with a clear disciplinary record the
assessnment of a substantial nunber of denmerits is the nore
appropriate sanction. That viewis further supported by three other
speci fic exanples of simlar infractions on the G eat Lakes Region in
1987 and 1988 advanced by the Brotherhood. |In these cases
infractions simlar to the grievor's were dealt with by the

i mposition of denerits.

In the instant case Loconotive Engi neer Swal es has fifteen years of
service. Remarkably, during all of that time his record has remai ned
wi t hout disciplinary blenmish. Mreover, while the grievor's error
cannot be excused, it is in sone neasure explained by the fact that
the MBS system was rel atively new on the Hopewel| Subdivision, and it
was uncommon for the grievor's train to be required to stop at
Stellarton, instead of proceeding through to Truro. Wile that does
not justify the grievor's error of judgenent, it is a factor to be
wei ghed in mtigation.

On the whole of the material before ne, | amconpelled to agree with
the representative of the Brotherhood that the assessnent of a

si x-nmonth suspension in the instant case was unduly harsh, having
particular regard to the treatnent of other simlar cases, as



revi ewed above. The Arbitrator therefore orders that an assessnent
of forty denerits be substituted for the discipline assessed agai nst
M. Swal es, and that he be compensated in full for all wages and
benefits | ost.

Sept enber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



