CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

SUPPLEMENTARY AWARD TO

CASE NO. 1943

Heard at Montreal, Wednesday, 10 January 1990

Concer ni ng
VI A RAI L CANADA | NC.

And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

There appeared on behalf of the Corporation:

P. J. Thivierge - Acting Director Labour Rel ations, Montrea

And on behal f of the Brotherhood:

G Hall - General Chairman, Quebec

SUPPLEMENTARY AWARD OF THE ARBI

TRATOR

The Arbitrator's award herein, dated Septenber 15, 1989, concl uded

with the follow ng finding and order:

On the whole of the material before me, | am
conpel led to agree with the representative of the

Br ot herhood that the assessnent of
suspension in the instant case was

a six-nonth
undul y harsh,

havi ng particular regard to the treatment of other
simlar cases, as reviewed above. The Arbitrator

therefore orders that an assessnent

of forty

denerits be substituted for the discipline assessed

agai nst M. Swal es, and that he be

conpensated in

full for all wages and benefits | ost.

Item 2(j) of Appendix "A" to Addendum No

(J) An appeal against discipline

49, provides as foll ows:

i nposed may be

made in accordance with the grievance procedure.

Shoul d di scipline after appeal be f

ound to be

unjust, resulting in cancellation of such

di sci pline, an enployee will be pa

d a m ni rum day

for each 24 hours for the tinme held out of service
at the mnimumrate for the class of service in
whi ch | ast enpl oyed, exclusive of any anmpunt earned

in other enploynent.



This matter has been returned to the Arbitrator for a determ nation
with respect to the appropriate nmeasure of compensation. It is
common ground that the Corporation paid to M. Swal es conpensati on
based on the application of Item 2(j) reproduced above. The

Br ot herhood submits that that provision does not apply as the
Arbitrator did not "cancel" the discipline inposed on M. Swal es, but
nmerely substituted a | esser neasure of penalty. |In the circunstances
it submits that his conpensation should be cal cul ated on the basis of
actual nmiles lost, and not the daily m nimum provided for in Appendix
"A" to Addendum No. 49.

The Arbitrator cannot sustain the position of the Brotherhood. It
cannot be contested that in the instant case the Arbitrator concl uded
that the discipline originally inposed was unjust. In nmy view that
finding results in a voiding of the initial discipline. The question
then before the Arbitrator becane what neasure of discipline was
appropriate in the circunstances. |n answering that question

deened it appropriate to substitute a nmeasure of discipline conprised
of the inposition of forty denmerits only, w thout any suspension

What occurred may be characterized linguistically in a nunber of
ways, and could arguably be said to be a reduction of discipline
rather than a cancellation. However, to argue on that basis that
Appendi x "A" to Addendum No. 49 has no application is in ny view
artificial, and ignores the overarching purpose of that provision and
the clear intention of the parties.

If the position of the Brotherhood were sustained anonal ous
consequences would be inevitable. If two |oconotive engineers were
in charge of a single passenger train, and were both suspended and
assessed denerits because of their involvenment in a serious rules
infraction, curious, and in my view unintended results could fl ow
fromthe Brotherhood's interpretation. |[|f an arbitrator were to find
that the first engineman was entirely without fault and deserving of
no discipline, thereby "cancelling" both the suspension and the
assessnment of denerits, the enployee affected would fall to be
conpensated under the ternms of Addendum No. 49. On the other hand,
shoul d the second engi neman be found to have been at fault, but not
deserving of a suspension, follow ng the Brotherhood's interpretation
an arbitral order reducing his penalty to denerits only would result
in the conpensation of the engi neman who was at fault on the basis of
a nore generous formula than that available to the innocent

engi neman. Absent any clear indication to the contrary in the

| anguage of the Collective Agreenent, | am not prepared to concl ude
that the parties would have i ntended such an arbitrary result. 1In ny
view the | anguage of Item 2(j) of Appendix "A" to Addendum No. 49
must be taken inplicitly to include the reduction of discipline as
falling inextricably within the concept of the cancellation of the
discipline originally assessed by the Corporation

For all of the foregoing reasons the Arbitrator finds that the
conpensation of M. Swales by the Corporation is in keeping with the
terms of the Collective Agreenent and, by extension, of the
Arbitrator's award of Septenber 15, 1989.

January 12, 1990 (Sgd.) M CHEL G PI CHER



ARBI TRATOR



