CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1946
Heard at Montreal, Thursday, 14 Septenber 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Time clainms of various Wndsor-based Trai nmen for yard rates of pay
on Train 570.

JO NT STATEMENT OF | SSUE:

Train No. 570 was established as an assignnent to perform work
bet ween Van deWater Yard (W ndsor) and Rouge Yard (Detroit) on or
about 30 January 1987. Train No. 570 was advertised as a Road
Swi t cher assi gnnent.

Vari ous W ndsor-based Trai nnen have subnitted clains for yard rates
of paynment under the provisions of Articles 2.8 and 41 of Agreenent
4. 16.

The territory over which this assignnment operates is on the forner
Canada Sout hern Rai |l way.

The Uni on contends that the crews performng work on this territory
have historically been conpensated at yard rate of pay.

The Union contends that there is an historical recognition of
switching limts on the territory where Train No. 570 operates. The
Uni on al so contends that there is nothing in the Canada Sout hern
Agreenent that discontinues the above-nentioned switching limts.

The Conpany contends that any agreenent in effect, involving another
railway on this territory, has no effect on CN enpl oyees worki ng
under Agreenent 4.16. The Conpany had deni ed the cl ains.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) T. G HODGES (SGD) M DELGRECO
GENERAL CHAI RVAN for: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. D. Morrisey - Manager, Labour Rel ations, Montrea
S. F. MConville - System Labour Rel ations Oficer, Mntrea



M Hughes - System Labour Rel ations O ficer, Mntrea
M Fi sher - Co-Ordinator, Special Projects, Mntrea
T. J. Thonpson - Term nal Superintendent, W ndsor

And on behal f of the Union:

G. Hodges - General Chairman, St. Catharines
J.

T.
G Bi nsfeld - CGeneral Secretary, GCA, St. Catharines

AVWARD OF THE ARBI TRATOR

The first issue to be resolved is whether the Conpany was entitled to
designate the switching linmts upon the purchase of the territory
formerly operated by the Canada Southern Railway. Article 57.1 of
the Coll ective Agreenent provides as foll ows:

57.1 Switching Limts will be designated by genera
notice at all points where yard engines are
assigned and will only be changed by negoti ations
bet ween the proper officer of the Conpany and the
General Chairman. The concurrence of the Genera
Chairman will not be withheld when it can be shown
t hat changes are necessitated either by:

(a) extension of industrial activities; or
(b) territorial extension of facilities;
It would appear to the Arbitrator that it would be difficult to

di spute that the Conpany is entitled to establish switching limts
under the foregoing provision whenever it builds new |ines or

switching yards. It is difficult to see how the enployer's right is
different in respect of road which is newmy acquired by purchase from
anot her railway company. |In the instant case foll ow ng the purchase

of the newterritory fromthe Canada Southern Railway the Conpany
establ i shed the eastern extremty of the Detroit-Wndsor Tunnel as
switching limts. Consequently the novenent of Train No. 570 beyond
that point and into Mchigan would take it outside yard sw tching
limts.

It was, of course, open to the Union and the Conpany to linmt the
enployer's right in that regard, and to make an agreenent enforceable
through the Collective Agreement to the effect that the sw tching
l[imts established by the predecessor railway would remain in force.
In fact a Special Agreenment was concluded on August 15, 1985

i nvolving CN, CP and several unions, including the instant Union

That agreenent provided for certain terns, conditions and benefits of
enpl oyees adversely affected and governed the integration of forner
Canada Sout hern Railway enployees into the service of the Conpany.

In the instant case, however, the Union is unable to point to any
provi sion of that agreement, or any part of the Collective Agreenent,
constraining the right of the Conpany to establish switching limts
in conformty with Article 57.1 of the Collective Agreenent. Putting



it differently, even accepting that historically the predecessor
railway, as well as a number of other railways, treated the novenent
of freight between Wndsor and Detroit for transfer purposes as yard
switching, the Arbitrator can find no contractual undertaking between
the Conpany and the Union to the effect that that history would be
perpetuated for the purposes of their Collective Agreenment.

The material before the Arbitrator confirms that Train No. 570
regularly travels beyond yard switching lints, both easterly and
westerly. There is no basis upon which the Arbitrator can find that
those limts were established in violation of the Collective
Agreenment. In considering the effect of Article 57.1 it would appear
that the Conpany acted within its prerogatives in establishing the
switching limts as it did. Even if the acquisition of the new
trackage is characterized as the territorial extension of facilities,
wi thin the nmeani ng of sub-paragraph (b) of that article, so that it
is qualified as a change in switching |limts, such a designation
coul d not be declined by the General Chairman of the Union.

For the foregoing reasons the grievance nust be di sm ssed.

Sept enber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



