CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1948
Heard at Montreal, Thursday, 14 Septenber 1989
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
And
CANADI AN BROTHERHOOD OF RAI LVWAY
TRANSPORT AND GENERAL WORKERS
DI SPUTE:

The contracting out of part of the cleaning work at the Engl ehart
train station.

JO NT STATEMENT OF | SSUE:

When the new train station at Englehart, Ontario was open part of the
cl eaning work was contracted out.

The Brotherhood contends that this is in violation of the letter of
May 22, 1985, concerning contracting out of work and hence a
violation of the Collective Agreenent

The Conpany maintains that the work contracted out is not in
violation of the Collective Agreenent nor of the letter of My 22,
1985.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) M PI TCHER (SGD) P. A. DYMENT
REPRESENTATI VE PRESI DENT & C.E. O

There appeared on behal f of the Conpany:

M Restoul e - Labour Relations O ficer, North Bay
A. Tel four - Manager, Custoner Services & Bus Operations,
Nort h Bay

And on behal f of the Brotherhood:

M Pitcher - Representative, Toronto

AWARD OF THE ARBI TRATOR

The facts are not in dispute. The janitorial duties respecting the
cl eaning of the train station at Englehart, Ontario have at al
material tines, been normally and regularly performed by a bargaining
unit nenber. Recently a new station was built which is slightly



| ar ger,

The Conpany submts that

contracting out the part-tine cleaning work in respect of the
expanded space in the Englehart station.
The enpl oyer's rights with respect to contracting out, as wel

i nvol ving nore area to be cleaned. It is conmmon ground that
a single full-time enpl oyee cannot handle the | oad, and that the
extra work does not justify the creation of a new full-tinme position

in these circunstances it was justified in

as the

Brot herhood' s protections, are described in the letter of March 5,

1982 contained within the Collective Agreenent. It provides,

part, as foll ows:

This has reference to the award of the

Arbitrator, the Honourable Enmett M Hall, dated
Decenber 9, 1974, concerning the contracting out of
wor k.

In accordance with the provisions set out on

Page 49 of the above-nentioned award, it is agreed
that work presently and normally perforned by

enpl oyees represented by the Associ ated Non-
Operating Railway Unions signatory to the

Menor andum of Settlenment dated March 5, 1982, will
not be contracted out except:

(1) when technical or managerial skills are not
available fromw thin the Railway; or

(2) where sufficient enployees, qualified to
performthe work, are not available fromthe
active or laid-off enployees; or

(3) when essential equipnent or facilities are not
avai | abl e and cannot be nmade avail able from
Rai | way- owned property at the tine and pl ace
required; or

(4) where the nature or volune of the work is such
that it does not justify the capital or
operating expenditure involved; or

(5) the required time of conpletion of the work
cannot be met with the skills, personnel or
equi pnent avail abl e on the property; or

(6) where the nature or volune of the work is such
t hat undesirable fluctuations in enploynent
woul d automatically result.

The conditions set forth above will not apply

in emergencies, to items nornally obtained from
manuf acturers or suppliers nor to the perfornmance
of warranty work.

in

On the material before me | cannot but conclude that at the tine of
the contracting out the cleaning of the Englehart station was "work
presently and nornally performed by enpl oyees™ within the bargaining



unit. The next question is whether the exceptions listed within the
letter obtain in the circunstances. The only provision which m ght
arguably be raised is sub-paragraph (4). 1In the Arbitrator's view,
however, that provision can have no application in the instant case.
If it could be shown that the use of a part-tine bargaining unit

enpl oyee woul d force the Conpany to absorb an exorbitant operating
expenditure entirely out of keeping with the value of the services
performed, the suggestion that this exception applies night be
conpel ling. That is not the case, however. Putting the enployer's
case at its highest, and with the fullest understanding for its
notives, the nost that can be said is that it appears there is a
mar gi nal financial saving for the Conpany to utilize a contractor to
provide part-time cleaning rather than to schedul e a bargai ning unit
enpl oyee to work part-tinme for the same hours. That is not the kind
of prejudice or dislocation to the enpl oyer contenplated in Paragraph
4. If it were otherwi se, as the Brotherhood's representative
suggests, it would be open to the Conpany to contract out, for
exanple, all of the running trade work on a newmy established rai
line, or the maintenance work in a newmy built shop whenever it is
cheaper to do so. To so conclude would renmove the protections of
bargaining unit integrity clearly intended by the letter of March 5,
1982.

In the Arbitrator's view the instant case is closely anal ogous to
that found in CROA 1812. The fact that the additional work in
guestion amunts to sonething | ess than a single full-time job does
not take the case outside the protections of the prohibition against
contracting out, or place it within the exceptions to that genera
rul e.

For the foregoing reasons the grievance is allowed. The Arbitrator
finds and declares that the contracting out of the portion of the
janitorial duties at the Englehart train station giving rise to this
grievance is in contravention of the letter of March 5, 1982 which
bi nds the parties. The Conpany is ordered to assign the work in
question forthwith to the Brotherhood' s nmenbership, with any
conpensation in respect of dues and other adjustnments as nay be
appropriate.

Sept enber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



