CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1949
Heard at Montreal, Thursday, 14 Septenber 1989
Concer ni ng
CP EXPRESS & TRANSPORT
And

TRANSPORTATI ON  COMVUNI CATI ONS UNI ON

Dl SPUTE:

The non-paynent of subsistence all owance to spareboard (rover)
sl eeper teans under the terns of the Collective Agreenent.

JO NT STATEMENT OF | SSUE:

The Union contends that all other Linehaul enployees regardless of
the position they hold (single, spareboard, pool or sleeper teans)
are being paid the all owance and this should al so i nclude spareboard
sl eeper teans.

The Conpany mmintains that they are not in violation of the
col l ective agreenent.

The Union maintains that under the terns of the Collective Agreenent
all mleage-rated highway drivers are entitled to the subsistence
al | omance whet her working as single or sleeper vehiclenen.

To date the Conpany has declined the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(Sgd.) M W FLYNN (Sgd.) B. D. NEILL
for: GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS
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There appeared on behal f of the Conpany:

C. W Peterson - Counsel, Toronto
B. F. Winert - Manager, Labour Rel ations, Toronto
J. Myhre - Regi onal Manager, Transportation,

And on behal f of the Union:

M  Church - Counsel, Toronto
J. Crabb - Secretary/ Treasurer, Toronto
M  Gaut hi er - Vice-General Chairnman, Mntrea



AWARD OF THE ARBI TRATOR

At issue is the interpretation of Article 33.23.14 of the Collective
Agreenent which provides as follows:

33.23.14 Al schedul ed sl eeper teamdrivers will
recei ve a subsistence all owance of $12.00 per day
on the basis of 24 hours, or mmjor portion thereof,
fromthe time of departure fromthe home term nal

The facts are not contested. The Conpany's trucking operations

i ncludes drivers who work in two-person teans driving tractors which
contain a sleeping accormpdation. There are two types of such teans,
el even of which are spareboard sl eeper teamdrivers and el even of
which are sl eeper teamdrivers assigned to regul ar schedul ed runs.
The Union maintains that Article 33.23.14 applies to both groups, and
grieves the Conpany's failure to provide the $12. 00 subsi stence

al l omance to spareboard sl eeper teamdrivers.

Alternatively the Union relies on Article 33.22.6 which provides:

33.22.6 A subsistence allowance of $12.00 per day
will be provided to all mileage-rated hi ghway
vehi cl emren when on a | ayover, excluding sl eeper-cab
nm | eage rated drivers who are covered under

par agraph 14 of that clause in this Specia

Agr eenent .

It is common ground that Paragraph 14 referred to in the above
provision is Article 33.23.14 reproduced above.

The following two provisions are also pertinent to the resol ution of
this dispute:

33.22.3 Spareboard mnil eage rated hi ghway vehicl emen
when assigned to regular schedule runs will receive
the sanme consideration as the regul ar schedul e

nm | eage rated highway vehicl enmen.

33.23.13 Unl ess otherw se stated, sleeper-cab
drivers will be subject to all provisions of the
Col l ective Agreenent as it applies to mileage-rated
drivers. The follow ng clauses of the Collective
Agreenment do not apply to sleeper-cab drivers:

33.7, 33.17, 33.18, 33.19.

In the Arbitrator's view the instant case is best approached by
interpreting the terms of Article 33.23.14 giving the words of that
provi sion their nost natural nmeaning in |ight of the factual context
in which they operate. |[If the Union's first position is accepted the
article can be read by sinply renoving the word "schedul ed" fromit.
The presence of that word is, however, consistent with the position

of the Conpany to the extent that there are two kinds of sleeper team
drivers - those who are schedul ed on regular runs and those who are



not schedul ed, and work off the spareboard. |In the Arbitrator's view

it is counter-intuitive to ascribe to the word "schedul ed", in that
context, application to a group of enployees who are not sleeper team
drivers on scheduled runs. In other words, the Conpany's

interpretation of Article 33.23.14 is nore consistent both with the
reality of the workplace and the normal grammatical meani ng of the
word "schedul ed".

The Arbitrator also has some difficulty with the alternative argunent
of the Union. Article 33.22.6 provides a subsistence all owance for
all drivers "when on a layover"” with the exception of sleeper-cab
drivers covered under Article 33.23.14. It appears to be commn
ground that as a general rule that | anguage applies to nonsl eeper-cab
drivers who are required to stay away fromtheir hone term nal, on

| ayover. The Union's suggestion that the term "l ayover" woul d extend
to cover sleeper-cab drivers who are resting or sleeping while their
unit is on the road under the control of their partner is plainly out
of keeping with the general understandi ng of the neaning of that

word. |In the Arbitrator's view, absent sone clear indication to the
contrary in the ternms of the Collective Agreenent, such a
construction cannot be accepted.

I neverthel ess have difficulty accepting the position of the Conpany
inits entirety with respect to the application of Article 33.22.6.
The parties do not dispute that on sone occasions m | eage-rated

sl eeper-cab drivers are required to lay over on their trips. |If
Article 33.22.6 is read in a normal grammtical way, it appears to
provi de a subsistence allowance to all nileage-rated hi ghway
vehi cl emen except those sl eeper-cab m|eage-rated drivers covered by
Article 33.23.14. By |logical deduction, it would seeminescapable
that sl eeper-cab m|eage-rated drivers who are not covered under
Article 33.23.14 are entitled to the protections of 33.22.6. That is
to say, when those drivers are on a |layover, being nileage-rated

hi ghway vehicl enen who are not excluded by the terns of Article
33.22.6, they are entitled to the subsistence allowance of $12.00 per
day. While it is true, as counsel for the Conpany suggests, that the
wor di ng of these provisions is not the nost el egant, and

i nconsi stenci es unexpl ai nabl e other than that they are the result of
bar gai ni ng appear unavoi dabl e whatever interpretation is adopted, the
Arbitrator is satisfied that any uncertainty is best resol ved by
adopting the normal neaning of ordinary | anguage.

For the foregoing reasons the grievance is allowed, in part. The
Arbitrator finds and decl ares that spareboard sl eeper teans are
entitled to the subsistence all owance of $12.00 provi ded under
Article 33.22.6 when on a layover. For the reasons rel ated above,
they are not entitled to the protections accorded to schedul ed

sl eeper team drivers under Article 33.23.14.

Sept enber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



