CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1951
Heard at Montreal, Thursday, 14 Septenber 1989
Concer ni ng

BULK SYSTEMS
(CP EXPRESS & TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The assessing of 60 denerits to enployee Lou Harold, Qakville,
Ontario, for allegedly displaying deliberate di sobedi ence which
resulted in his disn ssal

JO NT STATEMENT OF | SSUE:

On July 1, 1989, Enployee L. Harold was di spatched two | oads of
petroleum After conpleting the first load, he received a nessage to
contact dispatch, which he adhered to. The di spatcher requested he
take an extra trip after the conpletion of the second |oad. M.

Har ol d suggested he proceed to Dunnville instead of the origina
second di spatch; his request was refused. As this was a statutory
holiday, M. Harold did not wish to work beyond his 8 hours or the
original tw di spatches, as he had made earlier plans for which he
advi sed the dispatcher. Consequently, he was assessed 60 denerits
and di sni ssed.

The Union grieved the 60 denerits and disnissal stating M. Harold
wor ked his regular shift, relying on Article 5 of the Agreement, and
requested he be reinstated with full seniority and rei nbursed al

noni es and benefits |lost while held out of service.

The Conpany deni ed our request stating the 60 denerits were
appropriate and therefore the dismissal shall remain in force.

FOR THE UNI ON: FOR THE COMPANY:
(SGD) J. J. BOYCE (SGD) G E.D. LLOYD
GENERAL CHAI RVAN VI CE- PRESI DENT & GENERAL MANAGER
SYSTEM BOARD OF ADJUSTMENT

NO. 517

There appeared on behal f of the Conpany:

C. W Peterson - Counsel, Toronto

G E.D. Lloyd - Vice-President & General Manager
Qakville

R. W Seynour - Area Term nal Manager, Oakville

B. Powel | - Wtness



And on behal f of the Union:

M Church - Counsel, Toronto

J. Crabb - Secretary/ Treasurer, Toronto
M  Gaut hi er - Vice-General Chairman, Mntrea
L. Harold - Gievor

AWARD OF THE ARBI TRATOR

Having regard to the whole of the evidence the Arbitrator is
satisfied that the grievor was insubordinate in his comrunication
wi th Di spatcher Powell on July 1, 1989, in consequence of which he
was deserving of discipline. |In considering the facts of the

i ncident, however, it appears that both M. Harold and M. Powel
were under sonme stress as they spoke with each other respecting the
Conpany's need, on the one hand, to service an energency delivery of
gasoline to a gas bar in Dunnville, and M. Harold' s probl em of
nmeeting a personal commtnent |ater that day. No doubt if each had
been nore open and candid with the other they m ght have nutually
expl ored constructive alternatives rather than nove, within a very
brief conversation, to the confrontati on which occurred.

The grievor's record is far from exenplary and he is not a |ong
service enployee. On the other hand, as noted, the cul mnating

i nci dent m ght have been avoi ded by a nore thorough attenpt at
conmuni cati on on the part of the Conpany's dispatcher, as well as
better judgenment by the grievor hinself with respect to explaining
hi s personal circunstances. On the whole of the evidence | do not
consider that this is an incident that justifies termnation. 1In
considering the appropriate substitution of penalty, however, the
Arbitrator notes that even at the stage of investigation by the
Conpany's Area Term nal Manager, M. R W Seynour, the grievor was

still not forthcomng with respect to the nature of his persona
conmitnment and failed even then to explain to the Conpany that he had
an obligation to attend a fanmily wedding. In these circunstances it

is difficult to justify a conclusion that the Conmpany did not have
prima facie grounds to consider discharge as the appropriate
response. For the reasons related above, however, the Arbitrator is
satisfied that the substitution of a suspension, extending fromthe
date of discharge to the date of reinstatenment pursuant to this
award, is a nore appropriate alternative

For the foregoing reasons the grievance is allowed in part. The
grievor shall be reinstated forthwi th, w thout conpensation or
benefits, and without |oss of seniority, the period fromthe date of
his di scharge and his reinstatement to be recorded as a suspension
for disobedience. G ven his prior disciplinary record M. Harold
nmust appreciate the need to scrupulously avoid any conduct that m ght
attract discipline in the future.

Sept ember 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR






