CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1954
Heard at Montreal, Tuesday, 10 October 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

UNI TED TRANSPORTATI ON UNI ON

DI SPUTE:

Di smissal of Trainman/Yardman K. A.  Plunkett, Toronto.

JO NT STATEMENT OF | SSUE:

On Septenber 30, 1987, Trainman K. A  Plunkett was dism ssed for
consunmi ng al coholic beverage while subject to duty, violation of UCOR

Rule G at MacTier, Ontario, on Septenber 7, 1987.

The Union contends this discipline was too severe, and has requested
that M. Plunkett be returned into the Conpany's service.

The Conpany has denied the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. R AUSTIN (SGD) E. S. CAVANAUGH
GENERAL CHAI RVAN GENERAL MANAGER

MAI NTENANCE & OPERATI ON, EAST

There appeared on behalf of the Conpany:

G MBur ney - Supervisor, Labour Relations, Toronto

F. O Peters - Labour Relations Oficer, Mntrea

H B. Butterworth - Assistant Supervisor, Labour Rel ations,
Toronto

And on behal f of the Union:

J. R Austin - General Chairman, Toronto
B. Marcolini - Vice-President, Otawa

AWARD OF THE ARBI TRATOR

It is not disputed that Trai nman Plunkett consumed al coholic
beverages while subject to duty contrary to UCOR Rul e G on Septenber
7, 1987. The facts disclose that he was then worki ng as headend
trai nman on through freight on the MacTi er Subdivision between



Toronto Yard and MacTier Ontario. On Septenber 7 he worked north
from Toronto on Extra 5557 North, arriving in MacTier at 0815 hours.
He went off duty at 0845 with six hours of off duty tinme, being
subject to duty at 1415 hours. From 1730 to 1930 the grievor and a
nunber of fellow enployees spent tinme at the Royal Canadi an Legion
hall in MacTier, where they apparently watched tel evision, played
pool and consuned beer. At 1930, in the conpany of another enpl oyee,
the grievor left the Legion to return to the Conpany's rest house.
The two enpl oyees then encountered Conductor C. R Timmwho advi sed
them that they were ordered for a deadhead trip to Toronto by bus at
2100. It is conmon ground that follow ng that information M.

Pl unkett returned to the Legion hall, ostensibly to advise another
crew nenber of the call, at which point he continued to consune beer
prior to leaving for the station at 2040. It appears that at that
time M. Plunkett was apprehended by an Ontario Provincial Police
constabl e and charged for being in possession of an open beer bottle
on the street.

Some tine later, as the grievor's crew was standi ng at the bus depot
awai ting the arrival of their bus, Engineer Trainee C.T. Reid, who
had al so been involved in drinking, observed the OPP officer who had
charged the grievor, and engaged himin a yelling match which
resulted in sonething of a public disturbance. The profanities
apparently ceased when the bus arrived and the crew then boarded and
left, arriving in Toronto and going off duty at 0001, Septenber 8.

Foll owi ng an investigation, Loconotive Engineer R J. Chapell was
assessed forty-five denmerits for failing to report the consunption of
al cohol i ¢ beverages by fellow crew nmenbers while subject to duty, and
failing to report conduct unbecom ng enpl oyees, contrary to UCOR
Ceneral Rule E, which discipline was not grieved. Engineer Trainee
Reid was initially dismssed fromthe Conpany for his violation of
General Rule G UCOR, but upon being diagnosed an al coholic and
successfully attending an inpatient treatnent program for al coholism
was reinstated into his enploynent. The grievor, who is not an

al coholic, was dism ssed and that discipline is the subject of this
gri evance.

The material establishes that M. Plunkett was not aware that he
woul d be deadheading to Toronto until he was so advi sed at
approximately 1930 hours. In other words, fromat least 1730 to 1930
the grievor consuned al coholic beverages in the Legion Hall at

MacTi er, at which tinme he was subject to being called to work to
operate a train from MacTier to Toronto on fairly short notice. In
the Arbitrator's view the fact that the grievor was subsequently

call ed to deadhead to Toronto cannot be viewed as mitigating the

cul pability of his conduct during the early hours of the evening. He
was plainly in violation of Rule G and placed hinself in a position
whi ch could have resulted in his reporting for work, with sone
responsibility for the novenment of a train, under the influence of

al cohol

In construing the facts in the instant case it is inportant to

di stinguish them from a nunber of cases cited by the Union to support
its argunent that discharge is too severe in the circunmstances.
Firstly, it should be noted that the grievor is an enpl oyee of sone
three years' service whose brief record included prior discipline for



a violation of train nmovenment procedures which resulted to damage to
Conpany equi pnment. Secondly, as a headend trai nman he carried a
degree of responsibility for the nmovenent of trains.

The cases cited by the Union, and others considered by this office,
which resulted in the reinstatenent of enployees found to have
violated Rule G differ substantially. Wen an enployee has no
direct responsibility for train novenents, there nmay be reason to
view a single violation of Rule Gwith greater |eniency, particularly
where the individual is of long service. In CROA 666 Arbitrator
Weat herill reinstated a baggageman of thirty-four years' seniority
found to have violated Rule G noting that if he had been an enpl oyee
with responsibility for train novenents discharge may well have been
appropriate. Simlarly, in CROA 1074 anot her baggagenan, with

si xteen years' service, was reinstated, notw thstanding a finding of
a violation of Rule G In CROA 1660 an enpl oyee whose duties were
restricted to the yardmaster's office was found, notw thstanding a
violation of Rule G to be deserving of reinstatenment w thout
conpensation, taking all factors into consideration, including his
ei ght years' service. A simlar result was found in CROAL758 where
it was found that a trai nman deadheadi ng on a passenger train
violated Rule G by consuning part of a can of beer. The
reinstatenent in that case appears to have been justified, in part,
on the fact that the grievor was already deadheading at the tine, a
fact which does not arise in the instant case.

The jurisprudence of this Ofice is replete with decisions confirmng
that running trades enpl oyees who consune al coholic beverages while
subject to duty, or while on duty, nake thenselves liable to
dismissal. Unless compelling grounds for mtigation can be
denonstrated, that is the prim facie disciplinary response justified
in the circunstances.

There are no conpelling mtigating circunstances in the instant case.
The grievor is a brakeman of fairly short service, although it
appears that he is also qualified as a conductor. On Septenber 7,
1987, he knowi ngly consumed al coholic beverages over a fairly

sustai ned period of tine when he had reason to expect that he would
be headend brakeman on a southbound train from MacTier to Toronto

| ater that evening or early the next norning. Neither the |length of
the grievor's service nor his prior disciplinary record weigh greatly
in mtigation of that serious infraction

The Union submits that the reinstatenent of Engineer Trainee Reid
shoul d be taken into account in assessing the appropriate discipline
in the case of M. Plunkett. Wth that the Arbitrator cannot agree
It is conmon ground that M. Reid is an al coholic. Alcoholismhas

| ong been viewed by Arbitrators in Canada as an illness which limts
a person's ability to resist the conpul sion to drink, thereby
resulting in the conm ssion of disciplinary infractions by the

al coholic enpl oyee. The conpassi onate treatnent of al coholics for
various kinds of infractions, including drinking infractions, nmust be
understood in that context. To the extent that an alcoholic's
actions can be linked to the inpairment of responsibility occasi oned
by his or her medical condition, and the evidence discloses a
substantial rehabilitation with a docunmented prognosis for the
ongoi ng control of that condition, valid grounds for mitigating



agai nst a harsh disciplinary penalty are established. The sane
cannot not be said of a non-alcoholic who knowi ngly viol ates
prohi bi ti ons agai nst drinking while on duty or subject duty. There
is a significant difference in respect of the responsibility of such
an individual given his or her capacity to make clear choices. There
is no sound basis, therefore, to accept the suggestion that it is
somehow unfair or discrimnatory to not grant to non-al coholics the
same consideration in mtigation as is shown to those who suffer from
t hat unfortunate conditi on.

In summary, the material discloses that Trai nman Plunkett know ngly
and deliberately consuned al cohol while subject to duty on Septenber
7, 1987. Nothing in the facts, nor in the grievor's length or

qual ity of service, discloses any conpelling grounds for mitigation
of the penalty of discharge. That conclusion is especially
reinforced given the responsibility which, as a trainman, he would
have had for the novenent of a train had he been called to duty.

For the foregoing reasons the grievance is dismn ssed.

Oct ober 12, 1989 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



