CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1958
Heard at Montreal, Wednesday, 11 October 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

The Conpany changed the rest days of the railway gangs working on the
Lakehead Division fromthe bulletin rest days of Saturday and Sunday
to Friday and Saturday.

JO NT STATEMENT OF | SSUE
The Uni on contends that:

1. The enpl oyer violated Section 5.1 concerning the assignnment of
rest days by;
a) failing to provide that such departure is necessary to neet
operation requirenments;
b) failing to establish that additional relief service or
wor ki ng an enpl oyee on an assigned rest day would be invol ved;
before the change of rest days was inpl enented.

2. The reasons justifying the change in rest days was consequently
suppl i ed approxinmately 7 days after notice was given to the
enpl oyees affected re-establishing Saturday and Sunday rest days.

The Trade Union requests that all enployees affected be paid for al
| osses.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:

(SGD) M L. McINNES (SGD) J. M WH TE

Syst em Federati on General Manager

General Chairman Operations & Maintenance West, HHS

There appeared on behal f of the Conpany:

L. Guenther - Assistant Supervisor, Labour Rel ations
Vancouver

B. Mttleman - Counsel, Montrea

M E. Keiran - Assistant Supervisor, Labour Rel ations,
Vancouver

L. G Wnslow - Labour Relations O ficer, Mntrea



R Kapl ani s - Wtness

And on behal f of the Brotherhood:

M Gottheil - Counse

G Kennedy - General Chairman, Vancouver
R Dell aserra - General Chairnman, Mntrea
D. Lacey - General Chairman, Otawa

K. Deptuck - CGeneral Chairman, W nnipeg

AWARD OF THE ARBI TRATOR

The Arbitrator is satisfied that in the instant case the Conpany has
di scharged the onus of establishing that the change of bulletined
rest days from Saturday and Sunday to Friday and Saturday was
pursuant to a necessity to neet operational requirenments. It appears
beyond di spute that in both 1987 and 1988 the unl oading of rail car
shi pments of grain at Thunder Bay on Saturday inposed pressure on the
Conmpany to ensure that an adequate supply of |oaded grain cars was
forwarded to the Thunder Bay terminal in sufficient time. The
presence of road nmintenance gangs working on the Lakehead Division
on Friday and Saturday would, to some degree, slow the flow of rai
traffic fromthe prairies to Thunder Bay. The material and

i nformati on provi ded by the Conpany confirns that the Grain
Transportati on Agency and the grain el evator conmpani es at Thunder Bay
were dissatisfied with the volune of grain traffic which both the
Conmpany and CN moved into Thunder Bay in the 1987 season. 1In early
1988, with the anticipation of a heavy demand for grain novenent

t hrough Thunder Bay, the Conpany cane under still greater pressure to
improve its performance in the new year. It is conmon ground that
the heavi est nonths of grain traffic are May, June and July.

A nunber of initiatives were undertaken by the Conpany to satisfy its
custoners' demand. Anong other things it encouraged the Canadi an
Wheat Board to utilize directional |oading to either Vancouver or
Thunder Bay and to take steps to dispatch wheat to the nearer of the
two ports, to the greatest extent possible. O her neasures included
extra efforts to return bad order cars to service, the cleaning and
transfer of certain hopper cars from potash service to grain service,
steps to pronpt the faster |oading and rel easing of grain cars at
prairie elevators and the apparently unprecedented decision to run a
train on any subdivision with as few as thirty | oads of grain. The
Conmpany further canvassed its divisions to produce plans to reduce
the turnaround tines of cars in grain service froman average of
fifteen days to a preferred target of thirteen and one-half days. In
ot her words, the object was to decrease the time required to nove an
enpty grain hopper car from Thunder Bay to a prairie elevator for

| oadi ng then back to the port to be unloaded and, finally, departing
the port for return to a prairie elevator

The unl oading of cars into grain elevators at Thunder Bay on Saturday
was al so an option which would enhance custoner service. Wile this
was not a new initiative, having been utilized in 1987, the Conpany
deternmined to do all inits power to further facilitate the success
of Saturday unl oading. For that reason, having exam ned the



possibilities, it determ ned that four of eight work gangs operating
on the Lakehead Division should have their rest days changed from
Saturday and Sunday to Friday and Saturday. The Conpany's
entitlenment to take that action turns on the application of Section
5.1 of the Collective Agreenent which provides as follows:

5.1 The rest days shall be consecutive as far as is possible
consistent with the establishment of regular relief
assignnments and the avoi dance of working an enpl oyee on an
assigned rest day. Preference shall be given to Saturday
and Sunday and then to Sunday and Monday. In any dispute as
to the necessity of departing fromthe pattern of two
consecutive rest days or for granting rest days other than
Sat urday and Sunday or Sunday and Monday, it shall be
i ncunbent on the Railway to show that such departure is
necessary to neet operational requirenents and that
ot herwi se additional relief service or working an enpl oyee
on an assigned rest day would be invol ved.

The cases previously heard in this Ofice dealing with the
application of Article 5.1 confirmthat where the Conpany can
establish that a tenporary condition requires an adjustnent in days
of f as a neans of neeting customer needs with a reasonabl e | evel of
productivity and efficiency, no violation of Article 5.1 is

di sclosed. |In CROA 700, Arbitrator Weatherill nade the foll ow ng
observations:

Thi s provision does not prohibit the Conpany from

assi gni ng days other than Saturday, Sunday or Monday as rest
days. Rather, it inposes on the Conpany the burden of
justifying the assignnment of other days as rest days, where the
necessity of such is disputed. In the instant case, that burden
has been nmet. | amsatisfied fromthe material before me that
the change in question, which was tenporary, was necessary to
nmeet operational requirenments (the crane was assigned to assi st
a work train gang which, in order to work when fewer trains
wer e operated and regul ar section forces were off, worked
weekends) and that, had the change not been nmade, working on an
assigned rest day woul d have been invol ved.

The question of what is or is not an operational requirenent
sufficient to trigger the exception provided in Article 5.1 is
inevitably a matter of debate which can only be resolved on a case by
case basis, having regard to all of the pertinent facts. |In the

i nstant case the Arbitrator is not persuaded that it cannot be said
that there was an operational requirenent to facilitate the delivery
of grain to Thunder Bay sinply because nore inefficient volumes of
delivery had been tolerated in years prior. It is, in my view,
within the legitimte objectives of the Conpany to streanline
operations with a view to responding to custoner needs, particularly
in the circunstance of a tenporary busy period, such as is disclosed
in the instant case. It is common ground that the change in days off
was first inplemented in the week of April 18, and was discontinued
on or about June 11, to correspond roughly with the period of tine
that the grain el evator conpani es of Thunder Bay engaged i n Saturday
unloading. In the Arbitrator's view the Conpany's response, which
was part of a larger initiative to increase the overall efficiency of



grain delivery in that peak period, was a legitimte response to
operational requirements as contenplated within the nmeani ng of
Article 5.1 of the Collective Agreement. VWhile it may be true that
Sat urday unl oadi ng ended in the week of May 30th, the unchall enged
representation of the Conpany is that it did not have accurate
advance notice of grain volunes to cone. |n that circunstance the
extension of the change of days off for a further two weeks cannot be
vi ewed as out of keeping with operational requirenents.

For the foregoing reasons the grievances nust be disn ssed.

Oct ober 12, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



