CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1964
Heard at Montreal, Tuesday, 14 Novenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And
TRANSPORTATI ON COMMUNI CATI ONS UNI ON

EX PARTE

DI SPUTE:

The use of Office Overload personnel to work a bargaining unit
position wi thout the application of the provisions of the Collective
Agr eenent .

UNI ON' S STATEMENT OF | SSUE

Due to the permanent enpl oyee being on | eave, the Conpany pl aced
personnel from Ofice Overload to work the tenporary vacancy of
Production Systens/ Training Centre Clerk at Weston Shops, W nni peg,
for a period of tine beginning September 14, 1988.

The Union submitted a grievance claimng that Ms. M Allen from

O fice Overload nmust cone within the terns of the Collective
Agreenent with respect to paynent of regul ar wages, benefits, union
dues, etc. and that the Conpany had not advised the Union that the
position was being filled from outside the Conpany.

The Conpany declined the claimstating that the enpl oyee was not
hired by and renunerated by the Conpany and that outside personne
used for short termjobs are not covered by the Collective Agreenent.
FOR THE UNI ON

(SGD) D. D. DEVEAU

GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

A. Y. Montigny - Supervisor, Personnel & Labour Rel ations,
Mont r ea

J. P. Lot ecki - Personnel Devel opment O ficer, Wnnipeg

P. E. Tinpson - Labour Relations O ficer, Mntrea

And on behal f of the Union:

D. Deveau - CGeneral Chairman, Calgary
J. Covey - General Secretary/Treasurer, Vice-Genera



Chai rman, Medi ci ne Hat
C. Pinard - Vice-General Chairman, Mntrea
J. Germain - General Chairman, Mntrea

AWARD OF THE ARBI TRATOR

The material establishes that for a period of tinme between July and
Sept enber of 1988, due to an injury to the incunbent in the position
the Production Systens/Training Centre Clerk job at Wston Shops,

W nni peg was contracted to Drake O fice Overl oad, which provided Ms.
M Allen to performthe work. It is commopn ground that there were no
qualified laid off enployees available to fill the position

notwi thstanding that it was bulletined as a tenporary vacancy. The
mat eri al further establishes that on Septenber 26, 1988 the Conpany's
enpl oynment bureau notified Weston Shops that a qualified enpl oyee
about to be laid off would be available the follow ng day. As of
Sept enber 27, therefore, the contract with Drake was term nated and
the work was reassigned to a bargaining unit memnber.

The Master Agreenent signed on July 29, 1988 provides that
contracting out work normally perforned by enpl oyees is pernissible
in certain circunstances, including " where sufficient enpl oyees,
qualified to performthe work, are not available fromthe active or
| ai d-of f enpl oyees;". The Arbitrator is satisfied that that is what
transpired in the instant case. It does not appear substantially

di sputed that enpl oyees on the active list that m ght have had the
qualifications to performthe work of the tenmporary vacancy were
thensel ves at all material tines productively occupi ed el sewhere.
The Arbitrator is satisfied that in the circunmstances disclosed the
Conpany was entitled to contract the work in question, and no
violation of the Collective Agreenent is disclosed in that regard.

An alternative issue arises with respect to the position of the Union
that Ms. Allen should in fact be viewed as an enpl oyee within the
bargaining unit who is subject to the terns of the Collective
Agreenent, including the collection of dues. Wether a person is an
enpl oyee within the nmeaning of a collective agreenent is a question
of fact to be determ ned having regard to all of the circunstances.
In this case it does not appear disputed that the day-to-day routine
of Ms. Allen's work was established and directed by the Conpany. In
that sense, if control were the only factor exam ned, the Union's
argunment night be conpelling. Oher realities, however, must also be
considered. In ny view substantial weight nust be given to the fact
that the contracted office help was clearly understood to be for a
defined tenporary period which, in any event, would be at an end as
soon as a bargaining unit enpl oyee becane available to fill the
position. In other words, this is not a circunstance where an

i ndi vi dual was brought in on an indefinite or long termbasis to
essentially fill a position which normally would have been occupi ed
by a bargaining unit nenber. |If it could be shown that the Conpany
effectively sought to avoid its obligations under the Collective
Agreenent by establishing a long term arrangenment for the performance
of bargaining unit work by contracted office help, the case for
finding that person to be an enpl oyee might be nore conpelling. In



all of the circunstances of this case, however, | amsatisfied that
Ms. Allen did not have a sufficient enploynment attachment to becone
an enpl oyee of the Company, either within the meani ng of the

Col I ective Agreenent nor as contenplated in the Master Agreenent of
July 29, 1988. | amsatisfied that the use of tenporary office help
froman outside contractor is, subject to the conditions described in
the Master Agreenent, within the contenplation of the parties
agreement .

For the foregoing reasons the grievance nust be di sm ssed.

Novenber 17, 1989 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



