CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1966
Heard at Montreal, Tuesday, 14 Novenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Contracting out of roadway snow clearing and salting duties at St.
Luc and Qutrenont Yard, Decenber 15 and 16, 1988.

JO NT STATEMENT OF | SSUE:

The Uni on contends that the enployer violated Article IV of the
Mast er Agreenent dated July 29, 1988 by contracting out work
presently and normally performed by the bargaining unit and the

enpl oyer violated Article IV of the Master Agreenent dated July 29,
1988 by contracting out work that cannot be consi dered an exception
to the aforenentioned Article, and requests that Messrs. G

Cloutier and J.P. Menard be compensated for all hours worked by the
contractor while clearing and salting roadways.

The Conpany denied the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) M L. MtINNES (SGD) E. S. CAVANAUGH
SYSTEM FEDERATI ON GENERAL MANAGER

GENERAL CHAI RVAN OPERATI ON & MAI NTENANCE, | FS

There appeared on behal f of the Conpany:

P. O Donoghue - Assistant Supervisor, Labour Relations, IFS,
Toronto

L. G Wnslow - Labour Relations O ficer, Mntrea

B. Butterworth - Assistant Supervisor, Labour Relations, |IFS
Toronto

G McBur ney - Supervisor, Labour Relations, |IFS Toronto

J. Favreau - Division Engi neer, Quebec Division

And on behal f of the Brotherhood:

R Della Serra - General Chairnman, Boisbriand

L. Di Massino - Secretary/ Treasurer & Federation Cenera
Chai rman, Otawa

D. Lacey - General Chairman, Otawa



AWARD OF THE ARBI TRATOR

The material establishes beyond dispute that for a period of over
twenty years the Conpany has assigned the salting of roads and
parking lots in St. Luc Yard and Qutrenont Yard in Montreal to
menbers of the bargaining unit. This was done nost recently by the
use of Conpany owned five-ton trucks equipped with salt spreaders.
For many years the salt was contained in bags which enpl oyees opened
as part of their work.

For the 1988-89 wi nter season the Conpany nade an alternate
arrangenent. It contracted out the salting of the yards to an

i ndependent contractor, as it had previously done with certain snow
renmoval operations. |In the result, machine operators who previously
woul d have been assignhed to salt spreading, nmuch of which was done on
overtime, were reassigned to other duties.

The resolution of this dispute is governed by the provisions of the
Mast er Agreenent, Article IV, dated July 29, 1988 which provides, in
part, as foll ows:

Ef fective February 3, 1988, work presently and normally perfornmed by
enpl oyees who are subject to the provisions of this collective
agreement will not be contracted out except:

1. when technical or managerial skills are not avail able
fromwithin the Railway; or

2. where sufficient enployees, qualified to performthe
work, are not available fromthe active or |aid-off
enpl oyees; or

3. when essential equipnment or facilities are not avail able
and cannot be made available at the time and pl ace
required (a) from Railway-owned property, or (b) which
may be bona fide | eased from other sources at a
reasonabl e cost wi thout the operator; or

4. where the nature or volume of work is such that it does
not justify the capital or operating expenditure
i nvol ved; or

5. the required time of conpletion of the work cannot be net
with the skills, personnel or equi pnent avail able on the
property; or

6. where the nature or volune of the work is such that
undesirabl e fluctuations in enpl oynent woul d
automatically result.

The conditions set forth above will not apply in energencies, to
items normally obtained from manufacturers or suppliers nor to the
performance of warranty work.



The Conpany seeks to justify its action on the basis of paragraphs
(3) and (4) of the foregoing provision. The Arbitrator has
substantial difficulty with that argument. In ny view there can be
little doubt that the salt spreading was, at all material tines,
"work presently and nornally perfornmed by enpl oyees who are subject
to the provisions of this collective agreenent”. In other words, it
is work which, subject to the application of the exceptions, is not
to be contracted out.

It is not disputed that trucks equi pped for salt spreading, as wel
as a front-end | oader, have been and are equi pment owned by the
Conpany and have been regularly utilized in salt spreadi ng operations
at the two yards. The Arbitrator cannot accept, in these
circunstances, that the Conpany can rely on the assertion that the
equi pnrent and facilities were not available at the tine and pl ace
required. The record discloses that salt spreading on an in-house
basis was a continuing operation. Wile admittedly it could be
stream i ned and made nore efficient by reverting to the use of bulk
salt, it was always assunmed as part of the Conpany's operating
burden. This is not a circunmstance where the Conpany faces a one

ti me undertaking for which it would be unreasonable to expect it to
purchase and mai ntain equi pment. As the equipnent is already in the
possessi on of the Conpany, including the salt spreaders, there is no
capital expenditure of any significance to contenplate. The
operating expenditure, on the other hand, is one which the Conpany
has borne for a nunber of years. The fact that the same services

nm ght be obtained nore cheaply from an outside contractor (a
proposition which is not proved before the Arbitrator) would not, of
itself, be sufficient to invoke the extraordi nary provisions of
sub- par agraph 4.

For all of the foregoing reasons the grievance nust be allowed. The
Arbitrator finds and declares that the Conpany has violated the

Col | ective Agreenent by subcontracting salt spreadi ng operations at
St. Luc Yard and Qutrenont Yard in Mntreal for the 1988-89 winter
season. The Arbitrator orders that the grievors be conpensated for
all hours of work of which they were deprived by virtue of the
contracting out. In the event of any dispute, the parties may speak
to the i ssue of conpensation.

Novenber 17, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



