CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1969
Heard at Montreal, Wednesday, 15 Novenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Conpany declined to renove the discipline assessed Conductor Jacques
Gaut hi er and all ow paynent of all lost tine.

JO NT STATEMENT OF | SSUE:

On January 24, 1989, Conpany officers performed a speed test on
Conductor Gauthier's train at Mleage 0.9, Trois Rivires Subdivision

The test showed that his train violated the speed limt by fourteen
m | es per hour.

Conductor Gauthier was in the body of the passenger car and he was
aware that the engi neman had applied a brake, because their train was
sl owi ng down.

Also, his location in the body of the car did not give himaccess to
t he speedoneter.

Conductor Gaut hier was wi thheld from servi ce.

After an ensuing investigation, Conductor Gauthier was assessed with
fifteen denerit marks for failure to ensure his train was operated in
such a manner as to conply with the signal indication displayed on
Signal 31 and to approach the next signal, Signal 09, at nedium
speed, a violation of Rule 282, UCOR, Train No. 159, Trois Rivires
Subdi vi si on, January 24, 1989.

The Uni on contends that the engi neman havi ng worked on this Trois

Ri vires Subdivision for sone eighteen to twenty years would al so tend
to give Conductor Gauthier a sense of security that the rules were
bei ng complied with.

The Uni on requests the renmoval of the discipline and the paynent of
all lost tinme.

The Conpany declined the Union's appeal
FOR THE UNI ON: FOR THE COMPANY:

(SGD) J. R AUSTIN (SGD) N. R FOOT



GENERAL CHAI RPERSON for: GENERAL MANAGER
OPERATI ONS & MAI NTENANCE, | FS

There appeared on behal f of the Conpany:

H B. Butterworth - Assistant Supervisor, Labour Rel ations,
Toronto

F. O Peters - Labour Relations O ficer, Mntrea

G W MBur ney - Supervisor, Labour Relations, Toronto

And on behal f of the Union:

J. N deTilly - Local Chairperson, Trois Rivires

J. Austin - General Chairperson, Toronto

G Bl ake - Local Chairperson, Smiths Falls

S. Keene - Secretary, GCA, London

B. Marcolini - Vice-President, Otawa

G Wnne - CGeneral Chairman, B of LE, Snmiths Falls

AVWARD OF THE ARBI TRATOR

In the Arbitrator's view the material does di sclose an error on the
part of Conductor Gauthier. A close exanination of the facts,
however, reveals that his m stake took place over a period of nonments
as the RDC unit to which he was assigned approached Signal 0.9. The
record reveals that M. Gauthier conplied in all respects with
procedures, including the calling of the signals. It also does not
appear disputed that he saw the engi neer reduci ng speed at the point
when he left the area of the operator's cabin to tend to passengers
who were about to detrain at the next station.

| amsatisfied, in all of the circunstances, that the greater
responsibility for what transpired was that of the engi neman. Wile
M. Gauthier may have erred in trusting to the engi neman's judgenent,
the fact that he had other duties to turn his attention to as the
train approached the signals can fairly be taken in mtigation in
assessing the appropriate penalty. On the whole the Arbitrator is
not satisfied that the Conpany was justified in either renoving M.
Gaut hier from service pending an investigation of the engi neman's
overspeedi ng nor in assessing denerits against himfor this
infraction. G ven the factual circunstances involved, and the |ength
of the grievor's service, | amsatisfied that the substitution of a
letter of reprimand on the grievor's record in respect of this

i nci dent woul d have the desired rehabilitative effect.

For the foregoing reasons the grievance is allowed, in part. The
grievor shall have the denerits assessed agai nst himrenoved fromhis
record, with a substitution therefore of a witten reprinmand, to be

i ssued in the terns deened appropriate by the Conpany. M. Gauthier
shall al so be conpensated for all wages and benefits | ost by reason
of his being held out of service.



November 17, 1989 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



