CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1974
Heard at Montreal, Thursday, 16 Novenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

RAI L CANADA TRAFFI C CONTROLLERS

Dl SPUTE:

Di sci pline assessed Operator D. Andrews, Mntreal, Quebec, and his
subsequent dism ssal for accunul ati on of denerit marks.

JO NT STATEMENT OF | SSUE:

On June 6, 1988 M. Andrews was working the third trick (0001 - 0800)
Operator position at Dorion Street. During the course of this shift,
at approxi mately 0400, M. Andrews was required to nake phot ocopies
of train orders to be given to the commuter trains in the early

nor ni ng hours. At approximtely 0425, after attenpting to photocopy
these orders for sone 25 nminutes wthout success, M. Andrews becane
frustrated with the mal functi oni ng photocopi er and ki cked the bottom
ri ght hand corner of the plastic panel cover.

On June 17, 1988 M. Andrews appeared at a Conpany investigation in
connection with "damages caused to Xerox photocopi er Mdel 1045 at
Dorion Station on June 6, 1988".

Foll owi ng this Conpany investigation, M. Andrews was assessed 45
dermerit marks for damagi ng Conpany property. He was al so disn ssed
from Conmpany service as a result of accumul ation of denerit marks.

The Uni on contends that the assessnent of 45 denerit marks for this
incident is inappropriate and should be renoved. The Union further
contends that the dism ssal of M. Andrews for accunul ati on of
denerit marks is unjust.

The Conpany contends that the assessnment of 45 demerit marks and
subsequent dism ssal of M. Andrews is appropriate.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) D. H. ARNOLD (SGD) N. R FOOT
SYSTEM GENERAL CHAI RVAN for: GENERAL MANAGER

OPERATI ONS & MAI NTENANCE, | FS
There appeared on behal f of the Conpany:

G W MBurney - Supervisor, Labour Relations, Toronto
F. O Peters - Labour Relations Officer, Mntreal



And on behal f of the Union:

D. Arnold - System Ceneral Chairman, W nni peg
G Rodi - Local Chairman, Montrea

AWARD OF THE ARBI TRATOR

The material confirns that in a fit of frustration M. Andrews Kkicked
and danmaged a photocopy nachine at the Dorion |ocation where he was
wor ki ng as an operator on the mdnight shift of June 6, 1988. This
resulted in damage to the machi ne anmobunting to $973.44. It is not

di sputed that the grievor was deserving of discipline for his
uncontrolled reaction in the circunstances, the only issue being the
appropriate nmeasure of penalty in the circunstances.

The grievor is an enployee of some fourteen years' service. At the
time of the incident his disciplinary record stood at fifty-five
denerits. It is not disputed that the bulk of those points were
acquired as a result of problens in punctuality and attendance at
wor k.

The Arbitrator has some difficulty with the Conpany's
characterization of the grievor's prior disciplinary record. Inits
brief it states that M. Andrews was previously dism ssed on January
22, 1980 for accumul ation of denerit marks, although he was
subsequently reinstated by an arbitration award of this Ofice (CROA
781). The Conpany goes on to state, "a review of M. Andrews' ful
enpl oynment hi story cannot support the Union's request that he be
again reinstated into service. This would, in fact, amount to his
being given a "third chance"." Wth respect, the Arbitrator cannot
agree with the Conpany's view of what it calls the grievor's prior

di sm ssal and the inpact of his reinstatenent. A careful review of
the decision of Arbitrator Weatherill in CROA 781 discloses that, in
his view, the Conpany was plainly in error in discharging M. Andrews
by assessing twenty denerit marks for a late arrival for duty. By
substituting a reduced penalty and ordering the reinstatenment of M.
Andrews wi thout |oss of seniority and with full conpensation for his
| oss of regular earnings, the arbitrator decided that the grievor was
not di sm ssable and granted a renedy to effectively erase that prior
di sci pli ne.

In this Arbitrator's viewit is inportant to appreciate the thrust of
the arbitrator's award in CROA 781. As that decision reads the
Arbitrator clearly found that the Conpany was in error and cannot be
vi ewed as having agreed with the enployer that M. Andrews was then
di sm ssabl e, but that he should be given a second chance. On the
contrary, the finding of the award is that he did nothing to merit

di smi ssal, and i ndeed was deserving of full conpensation for the |oss
of his earnings over a period of sonme eight nonths. | cannot,
therefore, agree that reinstating M. Andrews into service in the

i nstant case woul d, as the Conmpany suggests, anount to his being
given a "third chance". It nust be accepted that he cones before
this Arbitrator as an enpl oyee who has never previously been

di smissed. VWhile different considerations m ght obtain if the award
in CROA 781 indicated that the arbitrator viewed the grievor as



deserving of a "second chance", perhaps with a reinstatenment w thout
conmpensation, the Conpany's position mght have nmore nerit. 1In the
ci rcunst ances, however, it does not.

What, then, does the material disclose? At the tine of the incident
giving rise to this grievance, M. Andrews had a serious disciplinary
record, standing at fifty-five denmerits. He did, however, have
relatively lengthy years of service with the Conpany. His record

di scl oses a nunber of incidents of discipline generally related to
attendance, with little discipline relating to UCOR infractions.

The account of the incident in question |leaves little doubt that M.
Andrews faced a substantial degree of personal frustration with the
phot ocopy machi ne, which he attenpted for a period of sone twenty
mnutes to operate without success. |t appears undi sputed that he
was under an obligation to copy docunments for a dispatcher, the del ay
of which could result in a delay in train novenents, and that he did
feel a certain degree of pressure. By his own admi ssion, he finally
| ashed out in anger, kicking the machine, causing a hole to be
perforated through a | ower panel, which resulted in damage to a
switch. Clearly that response was not acceptable and left the
grievor susceptible to a serious nmeasure of discipline.

In the Arbitrator's view, however, the events in the instant case are
to be distinguished fromthose in another arbitration award, between
Canadi an National Railway Co. and a Shopcraft Union, dated May 30,
1980. In that case the Arbitrator sustained the assessnent of

di sci pli ne agai nst an enpl oyee who, with no evi dence of apparent
provocation, proceeded to the tool crib in the Point St. Charles
Moti ve Power Shop, obtained a sl edge hamer and went to the punch

cl ock, which he systematically destroyed, with sufficient force as to
break the handl e of the sledge hammer. In that award the arbitrator
notes that there was substantial reason to doubt the sincerity of the
grievor's purported expression of regret at his actions, evidenced in
part by his refusal to pursue psychiatric assistance, even though he
asserted that he had not been conscious of what was taking place.

VWhile the case in that award and the instant grievance are simlar
insofar as they relate to a degree of deliberate damage to Conpany
property, there are also differences of significance. There was, in
the circunstance of M. Andrews, a neasure of frustration, if not
provocation, and his action was nore of a lashing out in the heat of
the nonent than a systematic course of conduct as evidenced in the
“punch clock' case. There is, noreover, no reason to doubt the
sincerity of the grievor's renorse in the case at hand. He has
openly expressed regret for his action and has offered to pay for the
damages caused

For all of the foregoing reasons the Arbitrator is satisfied that,
while a serious degree of discipline is warranted, the substitution
of a penalty short of discharge is appropriate in the instant case.

G ven the grievor's long service, the fact that what transpired was a
heat of the nonment response to a frustrating circunstance, and what
the Arbitrator accepts as his sincere statenent of renmprse, | am
satisfied that the substitution of a |lengthy suspension, and

rei nstatenent on condition of repayment of the damages caused wil |
have the necessary rehabilitative effect. | am persuaded on bal ance



that he should, on this occasion, be given the benefit of the doubt
and a second chance.

The grievor shall therefore be reinstated into his enpl oynent
forthwith, w thout conpensation of benefits, and w thout |oss of
seniority. M. Andrews' reinstatenent is, however, conditional upon
his repaynent in full of the nonetary danages caused to the Conpany's
equi pnent, the tinme and net hod of repaynment to be negotiated between
the parties. The grievor's disciplinary record will stand at
fifty-five denmerits, in consequence of which he nmust fully appreciate
the seriousness of any simlar conduct in the future.

Novenber 17, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



