CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1975
Heard at Montreal, Tuesday, 12 Decenber 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discharge assessed Yard Foreman J.D. Kopp of Kaml oops,
B.C., effective 18 April 1988.

JO NT STATEMENT OF | SSUE:

Foll owi ng an investigation Yard Foreman J.D. Kopp was di scharged
fromthe service of the Conpany effective April 18, 1988 for the
"physical attack and personal injuries inflicted on a fell ow enpl oyee
while on duty on 27 March, 1988."

The Uni on contends that the discharge of M. Kopp for the all eged

i nci dent was unwarranted and requests his reinstatenent w thout |oss
of seniority and with conpensation for all lost time or such other
alternate relief as the Arbitrator deens appropriate.

The Conpany declined the appeal

FOR THE UNI ON: FOR THE COVPANY:
(SGD) L. H. OLSON (SGD) M DELGRECO
GENERAL CHAI RPERSON for: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

R. Paquette - System Labour Rel ations O ficer, Mntrea
W St asi uk - Labour Relations O ficer, Ednonton

L. E Merryfield - T.1.B.S. Instructor, Kam oops

J. B. Flann - Trainmaster, Prince Ceorge

S. D. Call ander - Trai nman, Vancouver

C. Harbottle - Trai nman, Kam oops

And on behal f of the Union:

L. H dson - General Chairperson, Ednonton
J. D. Kopp - Grievor

AVWARD OF THE ARBI TRATOR



The material establishes that an altercation occurred between the
grievor and fellow enployee F. Callander on March 27, 1988. It does
not appear disputed that they had a di sagreenent about whether M.
Cal | ander had acted contrary to a directive issued to himby M. Kopp
in his capacity as Yard Foreman. The Conpany asserts that during the
di sagreenment M. Kopp struck M. Callander w thout warning, from
behind, with a switch lanp. The grievor denies having struck M.

Call ander with a switch lanp, and namintains that it was M. Callander
who assaulted him in response to which he struck himw th his fist,
both while standing and while on the ground.

The obj ective evidence does not sustain M. Kopp's explanation. M.
Cal | ander suffered an exceptional facial injury in the area of his

| eft eye. Medical evidence establishes that the facial bone both
above and bel ow his eye was broken, and that he sustained a deep cut
over the eye which necessitated twenty stitches. He also suffered
nerve damage to his nmouth, and a lineal fracture of the bone in the
roof of his mouth. In the result, M. Callander suffered a partia

| oss of vision by reason of which he was absent fromwork for a
period of eight nonths. While his eye has now fully heal ed, he
continues to have sone nunbness in his nouth.

Apart fromthe gravity of the physical damage caused, there are other
reasons to doubt the honesty of M. Kopp's account of what
transpired. Firstly, it is not disputed that after the altercation
he proceeded directly to the term nal office, booked sick and Ieft
for hone. |If, as M. Kopp maintains, he was acting solely in

sel f-defence, it would have been plausible for himto alert the
yardmaster or sonme other supervisor or enployee with respect to what
had happened. In fact, M. Callander was left alone, in a

sem consci ous state for an undi scl osed period of time. Secondly,
shortly after the incident, according to the statenent of Yardnmaster
J.B. Flann, the grievor tel ephoned himand adnitted that he had
swung his switch lantern at M. Callander. During the subsequent

i nvestigation, and under oath before the Arbitrator, M. Kopp denies
havi ng made that statenment or, more inmportantly, having made any use
of a weapon in his altercation with M. Callander. Lastly, the
eyewi t ness account of a third enpl oyee, Trainee Carol Harbottle,
confirnms that she did see, albeit at a distance, what appeared to be
a switch lantern being swing at one of the two enpl oyees by the

ot her.

On the face of the evidence the Arbitrator is driven to the

concl usion that the account of the incident related by M. Call ander
must, on the bal ance of probabilities, be preferred to that of the
grievor. This leads to the grave conclusion that M. Kopp engaged in
a vicious attack upon a fellow enpl oyee, causing serious injury by
the use of a heavy object as a weapon. | amnot satisfied that there
was provocation to justify such a dangerous response, or that the
grievor's lack of candour with respect to the facts of this incident
can be disregarded in considering nmtigation of the penalty. As is
wel | established in the prior decisions of this Ofice, assault

agai nst a fell ow enployee nay justify the nmost serious of

di sci plinary consequences (see CROA 1858). There is, noreover, anple
jurisprudence to the effect that the introduction of a weapon into



such an altercation may, of itself, justify the discharge of the
enpl oyee involved (see General Tire Canada Ltd. and United Rubber
Wor kers, Local 536 (1983) 10 L.A.C. (3d) 289). In this case the
Arbitrator can see no reason to reverse the decision of the Conpany.

For all of the foregoing reasons the grievance nust be disn ssed.

Decenber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



