CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1978
Heard at Montreal, Tuesday, 12 Decenber 1989
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Whet her or not enpl oyees covered by the provisions of Article 7.7 of
The Enpl oyment Security and I ncone Miintenance Plan (The Pl an) dated
April 21, 1989, are subject to: 1. displacenent, 2. |ayoff or 3.

job abolishment in those instances involving the normal application

of the Collective Agreenent seniority provisions.

JO NT STATEMENT OF | SSUE:

The Brotherhood contends that enpl oyees covered by the pro-visions of
Article 7.7 are protected from di spl acement, |ayoff or job
abol i shnent under all circunstances.

The Conpany di sagrees with the Brotherhood s contention and nmintains
that, in circunstances unrelated to Technol ogi cal, Operational or
Organi zati onal changes, the provisions of Article 7.7 have no
applicability and the nornmal application of the Collective Agreenent
governs enpl oyee di spl acenent or enpl oyee | ayoff.

FOR THE COMPANY FOR THE BROTHERHOCD
(SGd) D. C. FRALEIGH (SGD) R A BOWDEN
ASS| STANT VI CE- PRESI DENT SYSTEM FEDERATI ON GENERAL CHAI RVAN

LABOUR RELATI ONS
FOR THE BROTHERHOOD:
(SGD) G SCHNEI DER
SYSTEM FEDERATI ON GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

M M Boyle - Manager, Labour Rel ations, Montreal

W W WIson - Director, Labour Rel ations, Montreal

J. Luci ani - Counsel, Mbntreal

D. C st. Cyr - Manager, Labour Rel ations, Montreal

D. McMeekin - Labour Relations O ficer, Mntreal

N. Di onne - Labour Relations O ficer, Mntreal

D. L. Brodie - Labour Relations O ficer, Mntreal

S. Gou - Labour Relations Oficer, Mntreal

M Benedetto - Coordinator, Engineering Special Projects,

Mont r eal



And on behal f of the Brotherhood:

M Gottheil - Counsel, Otawa
G. Schnei der - System Federati on General Chairman, W nni peg
R. A. Bowden - System Federati on General Chairman, Otawa
R F. Liberty - Secretary/ Treasurer & General Chairman

W nni peg

AWARD OF THE ARBI TRATOR

Article 7.7 of The Enpl oynent Security and | nconme Mi ntenance Pl an
provi des as foll ows:

7.7 Not wi t hst andi ng any provision in this Article to the
contrary, no enployee shall be required to relocate
who:

(i) has 20 years of continuous service with the

conpany and is within 5 years of qualifying
for early retirenent benefits under the
terms of the applicable pension plan

or

(ii) has within the preceding 5 years been
requir-ed to relocate under the provisions
of the enploynent security plan or has
voluntarily elected to transfer with his
wor K.

The Brot herhood nmintains that sub-paragraph (ii) nust be interpreted
to protect an enpl oyee who, having once been required to relocate
pursuant an Article 8 notice is, within the period of five years,
again required to relocate for any reason, including a |ayoff by the
normal operation of the Collective Agreenent which is not caused by a
technol ogi cal, operational or organizational change. The Conpany

di sputes that interpretation, asserting that the paragraph in
qguestion addresses only the circunstances of an enpl oyee who woul d,
twice within the period of five years, be required to relocate as the
result of a notice under Article 8 of the ES.I.MP

The Arbitrator finds the position of the Conpany nore conpelling.
Firstly, it is supported on the | anguage of the interest arbitration
award, including the clarification award, issued by Arbitrator
Larson. A review of the awards of Arbitrator Larson reveals that he
appreci ated the distinction between | ayoffs brought about by events
beyond the control of the Conpany, such as fluctuations in traffic
and seasonal flows, as opposed to those which are instituted at the
initiative of the Conpany and are within its control, characterized
as technol ogi cal, operational or organizational changes. The overal



thrust of the Enployment Security and |Income Maintenance Plan is to

provi de protections to enpl oyees where changes of the latter

cat egory

are involved. 1In Section 12 of Arbitrator Larson's award of Apri

11,

1988 he made the following clarification

In the railway industry it has been nade an
express incident of the various collective
agree-nments that an enpl oyee relocate, at |east,
wi thin the boundaries of his region in order to

preserve his enploynent security. Even if it were

not an express contractual commtment, it is

arguabl e that nobility is a feature of the industry
and that a person who hires onto a national railway

nmust be prepared to nove fromtine to tine as a
condition of enploynent.

In all events, subject to the anendnents that |
shall prescribe in this award, | think that

rel oca-tion under the circunstances prescribed by

the empl oynent security plan is an entirely
reasonabl e obligation. However, there are
ci rcunst ances when an enpl oyee shoul d not be

required to relocate and it is those that | intend

t o address.

Advanced service and age have been prescribed
as exceptions to the rule in the jurisprudence.

Curry v. The Lakel and Library Region (1980) 3 Sask.

R 364 (S.QB.) the court had to deci de whet her

55 year old plaintiff who had nade his matrinonia
home for 30 years in North Battl eford, Saskatchewan

had an obligation to take enpl oynent outside of
that area. At p. 383 the court held:

The plaintiff certainly cannot obtain
simlar enploynent in the City of North
Battleford, and | think it would be npst
unr easonabl e for the defendant to suggest
that she should have scoured the library
systens of Saskatchewan or Western Canada
to determne if simlar enploynment was
avail abl e when she is 55 years of age, has
rendered 30 years of service to that
library, and has established a famly hone
in North Battl eford.

| think it would be proper to prescribe a
sim | ar exception under the enploynment security
provi sions. That exception shall be that no

enpl oy-ee shall (be) required to rel ocate who has

20 years of seniority and is within 5 years of

qualifying for retirenment on pensionabl e benefits.

I wish to nmake it clear that | do not intend by
that prescription to require an enpl oyee to take
early retirenent. He may elect not to do so. But



shoul d not be required to relocate at any tine
with-in 5 years of the time that he becones
entitled to early retirenment under the provisions
of the applic-able pension plan.

Anot her exception which | shall prescribe

relates to an enpl oyee who may al ready have
relocat-ed in the exercise of his nmaxi num seniority
rights in order to preserve his enploynent security
or has voluntarily transferred with his work. In

ei ther case he should not be required to transfer
again within sone reasonable period of tine, which
| set at 5 years.

On that basis, the various enployment security
provi sions shall be anmended to provide two
exceptions to the obligation to relocate as
foll ows:

Not wi t hst andi ng any provision in this agreenent
to the contrary, no enployee shall be required
to rel ocate who

(i) has 20 years of continuous service with the
conpany and is within 5 years of qualifying for
early retirement benefits under the terns of

t he applicabl e pension plan; or

(ii) has within the preceding 5 years been
required to relocate under the provisions of

t he enpl oyment security plan or has voluntarily
elected to transfer with his work.

In the Arbitrator's view the foregoing passage sufficiently clarifies
the intention of Article 7.7 of the EES.I.MP. By his own words,
Arbitrator Larson was addressing " rel ocati on under the

ci rcunst ances prescribed by the enploynent security plan ...".
Article 7.7(ii) describes two circunstances which qualify an enpl oyee
for exemption fromthe obligation to relocate. One is that he or she
must, within the preceding five years, have been required to relocate
under the provisions of the enpl oynent security plan. It does not
apply if a prior relocation was for sonme other reason. The second is
that the sanme condition exists in respect to his or her having
voluntarily elected to transfer with his or her work. It does not
appear disputed that, in that sense, a transfer of work from one

| ocation to another within the Conpany, adversely affecting

enpl oyees, is in the nature of operational or organizational change
whi ch woul d i nvoke the protections of the Enmpl oynent Security and

I ncome Mai ntenance Plan. That establishes, w thout substantia

di spute by the Brotherhood, that the protections of Article 7.7 are
available only to the enpl oyee who has, within a period of five
years, been required to relocate pursuant to a technol ogi cal
operational or organizational change or has done so voluntarily in
circunstances that would require an Article 8 notice.

The next question is whether the enployee so situated is i mmune from
rel ocation as a result of reasons other than technol ogi cal



operational or organi zational change. Absent clear and equivoca

| anguage within the Collective Agreenent, and in |ight of the
intention expressed by Arbitrator Larson, | cannot conclude that it
can. The fundanmental trade-off operating within Article 7.7 of The
Plan is the Conpany's right, on the one hand, to make technol ogi cal
operational or organi zational changes within its discretion and
control, and the protection, on the other hand, of the enployee from
the hardshi p of such changes by linmting the extent to which he or
she may be subjected to relocation during a five year period. Both

t he Conpany and enpl oyees are, of course, subject to the buffeting of
econonmic forces not within the enployer's control. | can see nothing
on the face of the | anguage of these provisions, nor in the award of
Arbitrator Larson, to suggest that the provisions which he framed
were intended as insurance in those circunstances as well. |If they
were, why would the condition precedent to the protection be limted
to a prior relocation under the E.S.I.MP., rather than any

rel ocati on? Absent clear and unqualified | anguage to the contrary, |
am not prepared to conclude that this section of Article 7 of The

Pl an, which deals entirely with the rights and obligations of an

enpl oyee who is subject to an Article 8.1 notice, was intended to
have the far reaching effect argued by the Brotherhood, and inpose
substantial limtations on the flexibility of the Conpany to dea

wi th manpower problens in the face of economic forces beyond its
contr ol

For the foregoing reasons the grievance nust be di sm ssed.

Decenber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



