CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1979
Heard at Montreal, Wednesday 13 Decenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Claimfor wages and Job Security Benefits for enployees at the
Transcona Rail Yard and Transcona Rail Butt Wel ding Pl ant.

JO NT STATEMENT OF | SSUE:

On Decenber 15, 1986, the Conpany issued a notice pursuant to Article
8.1 of the Job Security Agreenent to the Union advis-ing that
effective March 14, 1987, four (4) positions in the Transcona Rai
Yard and twelve (12) positions in the Transcona Rail Butt Wl ding

Pl ant woul d be abolished due to a technol ogi-cal, operational and
organi zati onal change. On Decenber 18, 1986, the enpl oyer issued
Bull etin WH-86 advising that effective January 5, 1987, fourteen (14)
positions in the Transcona Rail Yard and twenty-five (25) positions
in the Transcona Rail Butt Welding Plant would be laid off for an

i ndefinite period which included the abolished positions contained in
the Article 8.1 notice of Decenber 15, 1986.

The Trade Uni on contends that:

1. The enpl oyer violated Article 8.1 of the Job Security
Agree-nent by failing to provide the required three-nonth
notice to the Union prior to inplenenting a technol ogi cal
operational or organi zati onal change.

2. The four (4) senior laid off enployees in the Rail Yard and the
twelve (12) senior laid off enployees in the Rail Butt Weld-ing
Pl ant be reinmbursed for all |ost wages and benefits while
i mproperly laid off fromJanuary 5, 1987, until March 14, 1987,
i ncl usi ve.

3. The four (4) enployees whose jobs were abolished in the Rai

Recl amation Pl ant and the twelve (12) enpl oyees whose jobs were
abolished in the Rail Butt Welding Plant are entitled to the
benefits set forth under Article 8.9 of the Job Security
Agreenent effective on March 16, 1987, onward.

4, All enpl oyees that were displaced fromtheir positions or had
their positions occupied by one of the sixteen (16) enpl oyees
so referred to in Item 3 above, shall qualify for benefits set
forth in Article 8.9 of the Job Security Agreenent effective on



March 16, 1987.

5. Al'l subsequent chai n-reaction displacenents of enployees by
enpl oyees referred to in 3 and 4 above are entitled to the sane
benefits as those cited in Itenms 3 and 4.

6. All enployees affected by this Article 8 notice to be nade
whole for all |ost wages and/or benefits.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) M L. MtINNES (SGD) E. HEPWORTH

SYSTEM FEDERATI ON for GENERAL MANAGER

GENERAL CHAI RVAN OPERATI ON & MAI NTENANCE, HHS

There appeared on behal f of the Conpany:

L. G Wnslow - Labour Relations Oficer, Mntrea
B. Mttleman - Counsel, Mntrea
J. M Lemre - Deputy Engi neer of Track, Montrea

And on behal f of the Brotherhood:

M Gottheil - Counsel, Otawa
M L. Ml nnes - System Federation General Conmittee, Vancouver

AVWARD OF THE ARBI TRATOR

The material discloses that on Decenber 15, 1986 the Conpany i ssued
an Article 8.1 notice abolishing a nunber of positions effective
March 14, 1987. Shortly thereafter, on Decenber 18, sone thirty-nine
enpl oyees were given notice of layoff for reasons unrelated to
technol ogi cal, operational or organizational change, which were to
take effect January 5, 1987. Those positions included the sixteen
positions which were already subject to the prior Article 8.1 notice.
On January 5, 1987 the Brotherhood grieved, asserting that the |ayoff
effective January 5, 1987 was in fact the result of a technol ogi cal
operational or organizational change, and that it should be the
subject of a three-nmonth notice in conformance with Article 8.1 of
the Job Security Agreenent. The position of the Conmpany is that the
January 5, 1987 layoff was in fact due to a shortfall in deliveries
of newrail to its plant, and that the Job Security Agreenent has no
application.

The material further discloses that on or about February 13, 1987
enpl oyees fromthe second shift were recalled to work effective March
2, 1987, although the sixteen enployees on the third shift who are
the subject of this grievance were not. They renmained on | ayoff

until the effective date of their permanent |[ayoff on March 14, 1987
pursuant to the original Article 8.1 notice. The Brotherhood

mai ntai ns that the sixteen enpl oyees were subjected to a
technol ogi cal, operational or organizational change effective January
5, 1987, and are entitled to the protections of the Job Security



Agreenent as of that date, including the appropriate notice. It
notes that until the matter was raised by the Brotherhood, certain of
the empl oyees subject to the January 5 |ayoff were treated as being
laid off under the Job Security Agreenent by the Conpany, which, for
a tine, made paynents to them under the provisions of Article 8.9 of
the Job Security Agreement. This was subsequently stopped, however,
and the anpunts paid, which the Conpany treated as an erroneous

over paynent, were subsequently deducted fromthe pay of the enpl oyees
concer ned.

In the Arbitrator's view nothing can turn on the fact that the
Conmpany, for payroll and accounting purposes, initially treated the
enpl oyees as being under the provisions of the Job Security
Agreenent. The issue is whether they were, on January 5, 1987, laid
off as a result of a technol ogical, operational or organizationa
change within the neaning of Article 8 of the Job Security Agreenent
whi ch provides, in part, as follows:

8.1 The Conpany will not put into effect any
technol ogi cal, operational or organizationa
change of a permanent nature which will have
adverse effects on enpl oyees wi thout giving
as nmuch advance notice as possible to the
General Chairman representing such enpl oyees
or such other officer as may be naned by the
Uni on concerned to receive such notices. In
any event, not |ess than three nonths' notice
shal |l be given, with a full description
thereof and with appropriate details as to
t he consequent changes in working conditions
and the expected nunber of enployees who
woul d be adversely affected.

It is well established that enployees who are the subject of a notice
pursuant to Article 8.1 of the Job Security Agreement are not inmune
frombeing laid off during the three nonth notice period, for reasons
ot her than technol ogical, operational or organizational change. They
can, in other words, be laid off pursuant to the terns of the

Col l ective Agreenent, as a result in a downturn in business. (See
CROA 705.)

In the Arbitrator's view that is what transpired in the instant case.
After a close review of the material | amsatisfied that the |ayoff
of January 5, 1987 was caused directly by the Conpany's inability to
secure a sufficient supply of rail for its operations, both fromthe
Al gona Steel Conpany as well as from Japanese suppliers, in the first
three nonths of 1987. The material before ne discloses that the

bal ance of rail on hand fromthe Al gona Steel Conpany totalled 3,069
tons as at Decenber 31, 1986. It is not disputed that sone 4, 500
tons of rail are necessary for a three shift operation over a one
nmonth period. The rail so processed, however, nust be of severa
different qualities, including the highest quality Japanese stee

whi ch was then still being awaited on delivery. |In light of that
evidence | am satisfied, on the bal ance of probabilities, that as of
January 5, 1987, the date of the grievance, the Conpany was justified
in concluding that reduced supplies of rail necessitated the |ayoff



of the enployees who were subject to the layoff bulletin of Decenber
18, 1986. The enployer was then in substantial uncertainty as to the
sufficiency of rail supplies for operations at the Transcona Rai

Butt Welding Plant and the Transcona Rail Yard. | must therefore
concl ude that the sixteen enployees were initially laid off for
reasons unrelated to technol ogical, operational or organizationa
change within the neaning of Article 8.1 of the Job Security

Agr eenent .

The material further discloses that when the supply of rail inproved,
as becane apparent on or about February 13th, one shift was recalled
to work effective March 2nd. | amnot satisfied that the Brotherhood

has di scharged the burden of proof of establishing that as of that
date the Conpany had a sufficiently certain supply of rail to justify
the recall of the third shift. 1In so concluding | note that the

bal ance of Al goma Steel rail on hand as of the end of January 1987,
being 4,878 tons, would not be a guarantee of full-scale, three-shift
protection for the period of one nonth. As noted above, production
is predicated on the output of various qualities of rail of which the
Al goma 136-pound rail internediate is but one type. The uncertainty
of the supply of the Japanese rail, the earliest delivery of which
was schedul ed for |ate February, |eft the Conmpany with no assurance
that it could, as of March 2, function with three shifts. The
Conpany states that it was not confident at that tine that inventory
woul d be adequate to allow the recall of the third shift, and | nust,
on bal ance, view that position as objectively justified on the

evi dence before me.

The Arbitrator finds that the |ayoff of the sixteen enpl oyees who are
the subject of this grievance, in accordance with the notice of
January 5, 1986, was, for reasons unrelated to technol ogi cal
operational or organi zational change. The enpl oyees were therefore
not entitled to notice under Article 8 of the Job Security Agreement.
No violation of its provisions, or of the provisions of the

Col | ective Agreenent is disclosed, and the grievance nust be

di smi ssed.

Decenber 15, 1989 (Sgd.) MCHEL G PICHER
ARBI TRATOR



