CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1980
Heard at Montreal, Wednesday, 13 Decenber 1989
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of forty-five (45) denerits assessed the record of Loconotive
Engineer R'J. Arnold, Smiths Falls, Ontario, August 23, 1988.

JO NT STATEMENT OF | SSUE:

On August 11, 1988, all Conpany provided | ockers were opened at the
St. Luc Resthouse facility in Montreal, Quebec.

When this operation took place three full cans of Ml son Export beer
were found in | ocker no. 31 (loconotive engineers' side - old
section).

Fol | owi ng an investigation, Loconotive Engi neer Arnold was assessed
forty-five (45) denerits "for possession of alcoholic beverages on
Conpany property, as found in Conpany provided | ocker assigned to
your responsibility and control, St. Luc Resthouse, August 11
1988. "

The Brotherhood contends that the discipline assessed was

unwar rant ed, and should be removed from Engi neer Arnold's record, and
that he should be conpensated for |ost wages as a result of being
hel d out of service during investigation

The Conpany contends the discipline is appropriate and has decli ned
the grievance.

FOR THE BROTHERHOOD: FOR THE COMPANY:
(SGD) G N. WYNNE (SGD) E. S. CAVANAUGH
GENERAL CHAI RVAN GENERAL MANAGER, |FS

There appeared on behal f of the Conpany:

J. J. Worrell - Supervisor Labour Relations, IFS, Toronto
F. O Peters - Labour Relations O ficer, Mntrea

And on behal f of the Brotherhood:

G Wnne - General Chairman, Smiths Falls
B. Suffel - Local Chairman, Smiths Falls



B. Marcolini - Vice-President, UTU, Otawa
M Hone - Research Director, UTU, Otawa
R J. Arnold - Gievor

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes beyond controversy
that three cans of beer were found in the grievor's |ocker, which was
then secured by a conbination padl ock to which only he had the

conmbi nati on. The grievor has denied know edge of the beer being in
his | ocker, asserting that on sonme occasions in the past he had not
kept it locked. 1In the Arbitrator's view that, at best, raises a
specul ative and uncertain defence. The objective evidence is that

al coholic beverages were found in the grievor's |locker in

ci rcunstances consistent with access to the | ocker being within his
exclusive control. In these circunmstances the Arbitrator is

conpel led to agree with the Conpany that the nobst probable inference
is that it was there with his know edge, and therefore in his
possession. The fact that parties unknown may at some undeterm ned
time in the past have had access to his locker is, in ny view, an
explanation that is too renpote in the circunstances. The facts in
the instant case are, in that regard, to be distinguished fromthose
di scl osed in CROA 1953, wherein it was concluded that beer found in
an unsecured | ocker in the same |ocation could not, on bal ance, be
found to have been in the possession of the enpl oyee to whomthe

| ocker had been assigned. The fact that M. Arnold s | ocker was
secured is a difference of sonme significance.

The i ssue then becomes the appropriate nmeasure of discipline in the
circunstances. It is comon ground that no violation of Rule Gis
disclosed. It is equally accepted, however, that possession of

al coholi ¢ beverages in a Conpany resthouse is contrary to Conpany
rules and is deserving of discipline. M. Arnold is a |ong service
enpl oyee, having been hired in 1969. During his entire service he
has never been assessed denerits. |In the Arbitrator's view that

i npressive record, and the fact that no violation of Rule Gis

di scl osed, nust weigh in mtigation of the penalty appropriate in

this case. In ny viewit is also significant that M. Arnold was
hel d out of service for a two-week period pending the decision of the
Conpany as to the disciplinary penalty to be inposed. | amsatisfied

that, in light of the grievor's exenplary prior record, a two-week
suspensi on coupled with the assessnment of twenty denmerits is an
appropriate nmeasure of discipline in the circunstances.

For the foregoing reasons the grievance is allowed, in part. The
grievor's record shall be anmended to reflect the assessnment of twenty
denerits for the possession of alcoholic beverages on Conpany

prem ses on August 11, 1988.

December 15, 1989 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



