CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1989
Heard at Montreal, Tuesday, 9 January 1990
Concer ni ng
ALGOVA CENTRAL RAI LWAY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The Organi zation has clainmed 100 mles at Yard Rates on behal f of
Trai nman K. Byce account not called for a vacancy in the 0800-1600
yard on Novenber 30, 1988.

JO NT STATEMENT OF | SSUE:

Trai nman K. Byce was assigned to the Steelton Spareboard and was in
the first out position on Novenmber 30, 1988. A vacancy existed in

t he 0800- 1600 Yard as well as the Extra North scheduled for 1130
hours that sane day.

The Conpany hel d Trai nman Byce off the Yard position and utilized him
for the Extra North. The Conpany agrees that Trai nman Byce was
first inline to be called for the 0800 Yard per Article 70(A).

The Organi zati on contends that Trai nman Byce, as a protected

enpl oyee, standing first out on the Spareboard, should have been
called for the day yard position per Article 70(A) Section 4-i and
Article 73 and that the paynent of 100 miles at Yard rates should be
made.

The Conpany contends that while in fact Trai nman Byce was first in
line for the day yard vacancy, a shortage of manpower necessitated he
be held back to work the Extra North scheduled for later in the
norning. As a result of being held, Trainman Byce earned nore that
he woul d have earned as a Yard Hel per, therefore suffered no | oss of
ear ni ngs.

The Conpany had declined paynment accordingly.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. SANDIE (SGD) V. E. HUPKA
GENERAL CHAI RPERSON for: VI CE-PRESI DENT - RAIL

There appeared on behal f of the Conpany:

V. E. Hupka - Manager, Industrial Relations, Sault Ste. Marie



N L. MIls - Superintendent, Transportation, Sault Ste. Marie
J. N. Gardner - Labour Relations Oficer, Sault Ste. Marie
And on behal f of the Union:

J. H Sandie - General Chairman, Sault Ste. Marie

AWARD OF THE ARBI TRATOR

In the instant claimthe burden of proof is upon the Union. It must
satisfy the Arbitrator, on the bal ance of probabilities, that the
Conpany has violated the Collective Agreenent and that the paynent of
conpensati on sought is justified.

In this case the Union seeks the paynment of 100 miles at yard rates
to enployee K. Byce. The Conpany does not dispute the Union's claim
that under the strict terms of Article 70(a)(4)(i) M. Byce should
have been assigned to the 0800 yard position on November 30, 1988.
Instead, for operational reasons, he was held off that position and
assigned to Extra 1130 North later that day. It is also not disputed
that as a result of that alternative assignnment the grievor earned
nore than he woul d have but for the Conpany's violation of the

Col | ective Agreenent.

In the circunstances, while | nust find that the hol ding back of M.
Byce was contrary to Article 70(a)(b)(i) of the Collective Agreenent,
I can find no ground upon which to make any order of conpensation
VWhile, as the Union's representative suggests, there may have been
ripple effects inpacting work opportunities for other enployees
because of the grievor's assignnent, the only claimbefore nme is that
of M. Byce. There is, noreover, no evidence to establish
conclusively that he was deprived of any other working opportunities
or greater earnings as a result of the Conpany's actions. In these
circumst ances, therefore, there is no basis established for the
paynment of any conpensation to the grievor.

January 12, 1990 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



