CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1992
Heard at Montreal, Wednesday, 10 January 1990
Concer ni ng
ALGOVA CENTRAL RAI LWAY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Claimof the Oganization with respect to Trainnan M Rivard for |ost
wages May 1-14, 1988 when not returned to work fromlay-off in |ine
with seniority.

JO NT STATEMENT OF | SSUE:

Brakeman M Rivard was assigned to the Hawk Junction Spareboard when
he booked sick on April 13, 1988. On April 26, 1988 he booked fit
for duty, however, he was advised he did not hold a position and was
pl aced on | ay-off.

The Conpany contends that work was available May 1 and 2 and an

enpl oyee junior to M. Rivard was used. M. Rivard's wife accepted a
call from Qperations staff on May 3, 1988 with a nessage to have M.
Rivard call the Yard Ofice. The call and nessage was repeated 1 or
2 days later with no response. M. Rivard was subsequently paid for
wor k performed by a Junior enployee on May 1 and 2, however, the
Conpany contends that M. Rivard made no effort to contact the
Conmpany followi ng 2 tel ephone nessages to his honme. |nasnuch as
Trainman M Rivard failed to respond to calls initiated to advise
himthat his services were required, in accordance with Article 63,
he had failed to satisfy the provisions of the Collective Agreenent
and has no basis for clainng additional paynent.

The Uni on contends that an enpl oyee junior to M. Rivard was called
back to work for the period May 1 to 14, 1988 before M. Rivard and
that neither M. Rivard nor his wife received a call fromthe Conpany
to return to work at any tine nor was there any docunentation on the
crew sheet calling M. Rivard nor any followup letter

The Organi zati on has requested payment for full wages |ost during the
period May 1 - 14, 1988.

The Conpany agreed to paynent for |ost wages for May 1 and 2,
however, disagrees with the Union's contention for the renmai nder of
the grieved period.

FOR THE UNI ON: FOR THE COMPANY

(SGD) J. H SAND E (SGD) V. E. HUPKA



GENERAL CHAI RPERSON for: VICE-PRESI DENT - RAIL

There appeared on behal f of the Conpany:

V. E. Hupka - Manager, Industrial Relations, Sault Ste. Marie
N. L. MIls - Superintendent, Transportation, Sault Ste. Marie
J. N. Gardner - Labour Relations Oficer, Sault Ste. Marie

And on behal f of the Union:

J. H Sandie - General Chairman, Sault Ste. Marie

AWARD OF THE ARBI TRATOR

The sole issue in this grievance is whether M. Rivard was or was not
call ed by the Conpany on or about May 3, 1988. It does not appear

di sputed that the common practice is for the Conpany to tel ephone
laid off enployees to notify them of available work. The Union
relies on Article 63 which provides, in part, as foll ows:

A laid-off trainman who desires to return to

the service when work is available for hi m nust
keep the proper officer advised of his address in
order that he may be readily | ocated.

The Union's representative submts that the foregoing provision
contenpl ates that enpl oyees nust be notified in witing in cases of

recall. The Arbitrator cannot agree. |If the parties had intended to
stipulate the neans of comrunication it was open to themto do so.
They did not. |In the circunstances there woul d appear to be nothing

to prevent the Conpany from sending an officer or clerk to an
enpl oyee's honme to advise himor her directly of the recall

Li kewi se, there does not appear to be anything in the |anguage of
Article 63 to prevent comunication to the enpl oyee by tel egram
t el ephone or otherwi se. |In each case the issue is sinply whether
adequate notice has in fact been given.

In the instant case, based on the statenment of M. J. A O Leary
filed in evidence by the Conpany, | am satisfied that on or about My
3 M. O Leary tel ephoned the grievor's hone and spoke to his spouse,
advi sing her that he was to call the yard office upon his return

One or two days | ater he again tel ephoned, once nore to be advised
that the grievor was not hone. Ms. Rivard then told himthat her

husband was "out picking up rocks.” Again M. O Leary requested that
she advise himto call the yard office. The burden of proof being
upon the Union, | amnot prepared to conclude on the material before

me that M. Rivard did not receive notice that work was avail abl e as
of May 3, 1988.

In the Arbitrator's view there has been full conpliance with the
requi renments of the Collective Agreenent. The grievance nust
t herefore be dism ssed.



January 12, 1990 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



