CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1998
Heard at Montreal, Tuesday, 13 February 1990
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The di scharge of M. B.W [Iwaschuk, Hostler Hel per, Diesel Shop,
Ednont on.

JO NT STATEMENT OF | SSUE:

On Septenber 8, 1988, M. Iwaschuk |eft Conpany prenises while on
duty without advising any supervisor that he was doing so. Shortly
thereafter, he was observed by supervisors of the Diesel Shop sitting
in the Beer Parlour of the Dover Hotel in Ednonton with a co-worker
with partially consumed gl asses of beer on the table in front of

t hem

Foll owi ng an investigation, M. Iwaschuk was discharged, effective
Sept enber 28, 1988, for violation of UCOR Rule G and Rule 26(a) of
Conpany Rul es and Regul ati ons and being away from his work area

wi t hout consent or know edge of his inmedi ate supervisor.

The Brotherhood has contended that the discipline assessed wa too
severe and that the enployee is not covered by UCOR Rule G only Rule
26(a), and M. lwaschuk should be returned to the service of the
Conpany wi thout any |oss of earnings, seniority or benefits.

The Conpany di sagrees.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) TOM McGRATH (SGD) W W W LSON
NATI ONAL VI CE- PRESI DENT for ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. McMeekin -- Labour Relations O ficer, Mntreal
M M Boyle -- Manager, Labour Rel ations, Mntreal
S. Gou -- Labour Relations O ficer, Mntreal

M Becker -- Labour Relations O ficer, Ednonton
D.

LaHai e -- Technical Supervisor, Ednonton



And on behal f of the Brotherhood:

R. Storness-Bliss -- Regional Vice-President, Vancouver
H Critchley -- Representative, Ednonton

T. R Butz -- Wtness
B. W Iwaschuk -- Gievor

AWARD OF THE ARBI TRATOR

The evidence of M. Iwaschuk, which is corroborated in substantia
part by the testinony of his co-enployee, Hostler T.R  Butz, is that
he was instructed over the radio, by his supervisor D. LaHaie that
there was no nore work for himto performas of approximtely 22:00
on the evening of September 8, 1988. As he was then working on the
15: 00-23: 00 shift, he and his work mate, Hostler L. Hibert, returned
to the | ocker area of the diesel shop. M. Iwaschuk relates that he
t hen tel ephoned his wife at hone, and that during the course of their
conversation she informed himthat she was then taking their ten
nonth old child and leaving him He states that this caused himto
become very upset, and that he immediately left the prem ses,
proceeding to his truck which was |ocated in the parking |ot of the
Dover Hotel, across the street and not far fromthe diesel shop. He
rel ates that when he reached his truck, in a state of considerable
upset, he realized that he had forgotten his keys in his |ocker
According to his account he |ashed out in anger, beating on the
truck, with the intention of breaking a window to gain access to a
set of keys which was inside it.

M. Butz states that he observed M. I|waschuk | eaving the diesel shop
in what appeared to himto be a state of enotional distress. He
relates that he followed himto the hotel parking lot, still carrying
his hard hat, radio and belt, and encountered M. |waschuk beside his
truck. According to both enployees M. Butz then attenpted to cal m
down the grievor, and they engaged in a heated exchange, which

i nvol ved a certain amount of scuffling between them Both of them
state that M. Iwaschuk finally settled down and accepted M. Butz'
suggestion that they go for a coffee to talk things over.

The enpl oyees relate that they then entered the Dover Hotel with the
intention of using its coffee shop. They found the coffee shop to be
cl osed and then proceeded to the quiet side of the beverage room

whi ch apparently al so serves food and coffee. They state that it was
their intention to order coffee and that, with that purpose in mnd
they sat at a table which had not yet been cleared of beer gl asses.

It is not disputed that at approximtely 22:23 the CN Police received
informati on that two enpl oyees of the diesel shop were in the Dover
Hot el beverage room \While the Conpany's brief suggests that the

i nformati on given to the police was that the enpl oyees were consuni ng
al cohol, no evidence is adduced before me to substantiate that fact.
While the witten report of the CN constable involved suggests that
the report was to that effect, it is plainly hearsay before ne, which
nmust be viewed as being of linmted weight for the purposes of proving



the truth of its contents. 1In any event the information provided to
the police constable was related to Supervisor LaHaie who, in the
conmpany of Supervisor R Sim proceeded across the street and into

t he Dover Hotel beverage room at 22: 30.

The evidence of M. LaHaie, given before the Arbitrator at the
hearing, is that he saw the two enpl oyees seated at a table in the
beverage room and i medi ately approached them As he did so,
according to his recollection, he saw one beer nug which was
one-quarter to one-third full on the table, closer to M. Butz. Wen
he arrived at the table he placed his hand on M. Iwaschuk's

shoul der, and told the enpl oyees that they were in trouble and should
return to the shop. The uncontradicted evidence is that M. [waschuk
rose quickly fromthe table and left the roomfirst, by the back
entrance, shortly followed by M. Butz. The two supervisors
apparently exited by the front entrance which they had entered.

It is not disputed that M. lwaschuk did return to the diesel shop
He states that when he proceeded to the office there were a good
nunber of people there, and that he was not confortable with the
prospect of relating his personal circunstances or explai ning what
had happened to M. LaHaie in that setting. Consequently he |eft
wi t hout further discussion, at the end of his tour of duty.

M. Butz followed a different course. According to his accoun he

| eft the beverage rooma short tinme after M. Iwaschuk with concern
about both M. Iwaschuk's whereabouts and his state of mind

According to his explanation when he did not see M. I|waschuk

i mredi ately outside the Dover Hotel he assumed that he had left his
truck and proceeded home on foot. M. Butz relates that he then

wal ked directly to the grievor's home in an attenpt to find him He
states that he found no one there and shortly after 23:00 he called
M. LaHaie at the shop to tell himthat he, Iike M. Iwaschuk, should
be treated as having punched out at 22:30.

Shortly after m dnight M. LaHai e phoned both enpl oyees to advise
them that they were suspended from duty pending an investigation
Fol I owi ng their respective investigations, each of them was

di scharged effective Septenber 28, 1988 for violations of UCOR Rul e
G Rule 26(a) of Conmpany Rules and Regul ations and for being absent
fromwork w thout |eave.

This is a case of discipline which, by the Conpany's own admi ssion,
is grounded entirely in circunstantial evidence. As was stated in
CROA 1953:

Where circunmstantial evidence is the only evidence relied upon to
establish culpability, it should be viewed as conpelling only to the
extent that it supports inferences of guilt, and cannot be viewed as
supporting alternative inferences of innocence.

It is for the Conpany to establish, on the bal ance of probabilities,
that the grievor consuned al cohol if his discipline is to stand in
relation to the charges against himto that effect, including the
all eged violation of Rule G and Rule 26(a) of the Conpany Rul es and
Regul ations. It is not disputed, however, that the grievor was
absent fromthe shop w thout |eave, and was |liable for discipline on



t hat account.

There is no evidence before me of anyone having observed eith the
grievor or M. Butz consuni ng al cohol. While that conclusion m ght
well be inferred fromconpelling circunstances, a further exam nation
of the evidence offered by the Conpany falls short of establishing
the case against the grievors in a convincing way. Bearing in mnd
that the probative quality of evidence against an enpl oyee shoul d be
commensurate with the gravity of the allegation nmade, there are a
nunber of particulars in the Conpany's evidence which cause the
Arbitrator concern

The first is the obvious inconsistency as between Supervi sor LaHaie
and Supervisor Simwith respect to what they saw on the table in
front of the two enployees in the beverage room of the Dover Hotel

M. Sim who was not called to testify before nme, filed a report to
the effect that he saw two gl asses and a beer nmug on the table.
However, M. LaHaie, the only Conpany witness who did testify states
that he saw only one partially filled beer nug, apparently in front
of M. Butz. In ny viewthat evidence is at |east consistent with

t he evidence of the enployees that they sat down to a table which had
not yet been cleared off, and had not yet placed their order for

coffee. Moreover, M. LaHaie, whom| judge to be a fair and carefu
witness, related in his witten report of Septenber 13, 1988, in

part, "I did not see their CN radios or belts, as it was dimin the
bar." He further relates that he could not tell whether the clothes

the enpl oyees were wearing were their work clothes or street clothes.
That evi dence, which is in essence the only evidence of the Conpany
before nme on the point, does not rebut the account of M. Butz to the
effect that he went to the hotel parking lot, and into the beverage
room with his hard hat, radio and belt still in his possession. The
likelihood that he did is, at the |east, nore consistent with his
account of having left the workplace in pursuit of M. Iwaschuk, in
ci rcunmst ances whi ch caused himconcern for his co-worker's

wel |l -being. While the Arbitrator has sonme |lingering concern as to
why M. Butz did not return to the diesel shop and deposit his

equi pnent after |eaving the beverage room his account in that regard
is at | east consistent with an ongoi ng concern for M. |waschuk

The purpose of the burden of proof in arbitrations, as in any civi
proceedings, is to give effect to the well established genera
principle that he who avers nust prove. \Where evidence is evenly

bal anced in respect of a particular issue of fact, that issue nust be
resol ved agai nst the party which bears the burden of proof.

VWile the instant case is not w thout sone doubt, | am on the whole,
satisfied that the account provided by the two enployees is as likely
and pl ausi ble as the contrary inferences which the Conpany says
shoul d be drawn with respect to the issue of their consunption of

al cohol. There is no evidence before me of anyone having seen the
gri evors consune al cohol, having snelled al cohol on their breath or
detecting any outward signs that would evidence its consunption. It

is not disputed that the hotel |ounge in which they were found by M.
LaHai e does serve food and coffee, and that the adjacent coffee shop
was closed at the tinme. Moreover, the suggestion of the Conpany that
if the two enpl oyees wanted coffee they could have obtained it at a

restaurant across the street is substantially weakened by the further



unchal | enged evi dence that that establishment also serves |iquor
Additionally, the suggestion that a third party notified the CN
Police that on-duty enployees were in the hotel is to sonme extent
consistent with the |ikelihood that they appeared to be on duty
because M. Butz had his hard hat, radio and belt in his possession
Per haps nost inportantly, if M. LaHaie's evidence is to be
preferred, there was only one glass of beer on the table before the
two enpl oyees, which was partly enpty. That account is, in ny view
nore consistent with the enpl oyees' explanation that they intended to
order coffee, and in any event had not yet been served. The whol e of
the evidence including the report of the CN Police further suggests
that the enpl oyees had only been in the hotel for a few m nutes prior
to M. LaHaie's arrival. For all of these reasons | am conpelled to
concl ude that the Conpany has not discharged the burden of
establishing, on the bal ance of probabilities, that either M.

I waschuk or M. Butz consuned al cohol during their tour of duty on
the evening of Septenber 8, 1988.

It is clear, however, on the evidence before ne that they know ngly
I eft the workplace without |eave, and proceeded to a place which they
knew, or reasonably should have known, would not have been an
appropriate location in which to be found during their tour of duty.
Mor eover, given that M. Butz did not return to work when instructed
to do so by M. LaHaie, and that M. Iwaschuk, upon returning to the
di esel shop, offered no explanation of the obviously incrimnating
ci rcunstances in which he had found hinself, | am not persuaded that
it is appropriate in this case nmake an order of compensation. In
com ng to that conclusion | am additionally persuaded by the
grievor's prior disciplinary record, which is not exenplary, as wel
as his relatively short period of service.

For the foregoing reasons the grievance is allowed in part. The
grievor shall be reinstated into his position, wthout conpensation
or benefits, and without |oss of seniority.

February 14, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



