CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 1999
Heard at Montreal, Wednesday, 14 February 1990
Concer ni ng
CANADI AN PACI FI C LI M TED
And
UNI TED TRANSPORTATI ON UNI ON

EX PARTE

DI SPUTE:

Cl ai m of Conductor A.J. Ressler and crew, Medicine Hat, for payment
of 100 mi | es deadheadi ng from Bassano to Medici ne Hat on August 26,
1988.

UNI ON' S STATEMENT OF | SSUE

Conductor Ressler and crew were ordered in Straightaway Service on
August 25, 1988 at 2200 to work Extra 5851 West, a through train from
Medi ci ne Hat to Alyth.

At 2050, August 25, 1988, a nud slide occurred on the Laggan
Subdi vision, closing the track until approxi mately 1800 on August 26,
1988.

At approxi mately m dni ght on August 25, 1988, a decision was nade to
set off Conductor Ressler's train at Bassano because it could not be
handled in Alyth or West. Conductor Ressler's crew was returned to

Medi ci ne hat under Article 11 Clause (c) (2). A further five trains
were run through to Alyth from Medi ci ne Hat after Conductor Ressler

and crew were turned.

The Union contends that Article 11, Clause (c)(2) was msapplied in
this situation and the crewis entitled to 100 ni|es deadhead from

Bassano to Medicine Hat as there was nothing preventing themfrom
yarding their train at Alyth Yard as the line was not bl ocked.

The Conpany has declined to pay the 100 m | e deadhead ticket the
grounds that Article 11, Clause (c)(2) was conplied wth.

FOR THE UNI ON:
(SGD) W M JESSOP
GENERAL CHAI RPERSON

There appeared on behal f of the Conpany:



J. D. Huxtable -- Assistant Supervisor, Labour Rel ations, Vancouver
B. P. Scott -- Labour Relations Oficer, Mntrea

And on behal f of the Union:

W M Jessop -- General Chairperson, Calgary

I. L. Robb -- Secretary, Calgary

B. Marcolini -- Vice-President, Otawa

J. R Austin -- General Chairperson, CP Lines East, Toronto

AVWARD OF THE ARBI TRATOR

The nerits of the instant grievance turn on the application of
Article 11(c)(2) of the Collective Agreenent which provides as
foll ows:

11(c)(2) Straightaway and Turnaround Service

Trainmen will be notified when called whether for strai ghtaway or
turnaround service and will be conpensated accordingly. Such
notification will not be changed unl ess necessitated by circunstances
whi ch coul d not be foreseen at time of call, such as accident,

| oconotive failure, washout, snow bl ockade, or where line is blocked.

The uncontested facts before the Arbitrator disclose that a nud slide
occurred on the Laggan Subdivision at 20:50 on August 25, 1988. As
t he Laggan Subdivision is west of Calgary, extending between Cal gary
and Field, B.C., novenment on that subdivision was necessarily
entirely curtailed pending the clearing of the |ine. Conductor
Ressler's train was scheduled to run on the Brooks Subdivision, from
Medi ci ne Hat westward to Cal gary. The explanation advanced by the
Conpany, which the Arbitrator accepts, is that in the circunstances
it was determined that trains of the highest priority should be
permtted to proceed to Alyth Yard at Cal gary where they would be
ready to nove, at the first opportunity, westward on the Laggan
Subdi vi sion as soon as conditions allowed. It is not disputed that
some five trains with such priority, being "400 Series" trains
carrying m xed nmerchandi se, were allowed to proceed across the Brooks
Subdi vision into Alyth Yard. Bulk commdity trains, being of |ower
priority, including Extra 5851 West, M. Ressler's train which was
carrying grain, were diverted to sidings on the Brooks Subdivision
pendi ng greater clarification of the situation at Alyth Yard and
beyond. The thrust of the Company's actions was to keep Alyth Yard
unencunbered by bul k commodity trains, thereby saving the maxi num
space for the advancenent to that point of higher priority freight
noverment s west war d.

In the Arbitrator's view there is nothing exceptionable in the
deci si ons taken by the Conpany for the purposes of coping with the

exi gencies of the situation then at hand. It was plainly faced with
maki ng priority decisions in unforeseen circunstances which invol ved
some urgency. It is clear on the material before me that it did so

in good faith and for bona fide busi ness purposes.



The effect of the Conpany's actions was necessarily to convert the
grievor's run from strai ghtaway to turnaround service. This
occasioned a |l oss of earnings to the grievor and his crew, in
consequence of which this grievance was filed. The issue becones
whet her, as the Conpany asserts, Article 11(c)(2) was conplied with
in the circumstances.

It is well established that the decision in respect of the change of
service contenpl ated under that Article is for the Conpany to make
(see CROA 7). The thrust of the dispute before me resides in the
Uni on's submi ssion that the Conpany had anple tinme, after the
grievor's crew reported for work, and before their novenent departed
Medi cine Hat, to notify them of the change in service. |t argues
that its failure to do so in those circunstances constitutes a
violation of Article 11(c)(2). In this regard, its representative
stresses that the nud slide occurred at 20:50, and that Conduct or
Ressl er and his crew were ordered in straightaway service on Extra
5851 West at 22:00 on August 25, 1988.

In the Arbitrator's view the argunment advanced by the Union, while
logical fromits point of view, is not responsive to the | anguage and
intention of Article 11(c)(2). That provision deals with the right
of the Conpany to nake a change in straightaway or turnaround service
for which enployees are called. It is, in ny view, significant that
the exception provided in the article speaks solely and directly to
the tinme of the call, rather than to the tine ordered or to any other
point in time. The material before the Arbitrator discloses, wthout
di spute, that Conductor Ressler and his crew received their call in
respect of straightaway service on Extra 5851 West at 20:15 on August
25, 1988. The nud slide on the Laggan Subdivision did not occur
until 20:50, sone 35 mnutes later. The second sentence of Article
11(c)(2) contenplates that the Conpany is entitled to change the
notification of service in circunstances " necessitated by
ci rcunmst ances which could not be foreseen at time of call, such as
where line is blocked." (enphasis added)

In fram ng the foregoing provision it was open to the parties to
determ ne the cutoff point beyond which the Conmpany coul d not change
t he designation of service previously comunicated to a train crew.
They could, for exanple, have determ ned that the order tine, or
departure time, would be the point at which the know edge of the
Conmpany with respect of unforeseen events is to be assessed. This,
however, they did not do. Rather, for reasons which they nust best
appreci ate, they agreed that the unforeseeability of circunstances at
the tine of a train crew s call would be sufficient to allow the
Conpany to make a change in the designation of service. They did
not, noreover, restrict the application of the article to

ci rcunst ances where the unforeseen event, including a |line blockage,
nmust necessarily occur on the sane subdivision over which the train
crew affected is scheduled to run. G ven the lineal continuity of a
railway, it is readily understandabl e why they woul d not have done
so. Events occurring on one subdivision can plainly have an i npact
on novenents over another

For all of the foregoing reasons the Arbitrator is satisfied that, as
t he Conpany maintains, the circunstances of the case at hand fal



wi thin the exception contenplated under Article 11(c)(2) of the

Col l ective Agreement. At the tinme of Conductor Ressler's call the
mud slide on the Laggan Subdi vi sion had not occurred, and coul d not
be foreseen. |Its subsequent occurrence reasonably necessitated the
prioritizing of novenents over the Brooks Subdivision, including the
si detracki ng of bulk compbdity trains and the advancenment of the 400
Series' trains to Alyth Yard. On the facts established before ne,
therefore, the change of service from strai ghtaway to turnaround
servi ce of Conductor Ressler and his crew was justified, and there
was no misapplication of Article 11(c)(2) of the Collective

Agr eenent .

For these reasons the grievance nust be di sm ssed.

February 14, 1990 (Sgd.) MCHEL G PICHER
ARBI TRATOR



