CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2005
Heard at Montreal, Wednesday, 14 March 1990
Concer ni ng
CANADI AN PACI FI C LI M TED
And

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:
Contracting out of work on the Bromhead Subdi vi sion.
JO NT STATEMENT OF | SSUE

The enpl oyer utilized a contractor to distribute materials for
installation by the R-4 Ballast Gang.

The Uni on contends that the enployer violated the letter of
under st andi ng concerning the contracting out of bargaining unit
work, Article IV of the Master Agreenent signed on the 29th day of
July, 1988, by contracting out bargaining unit work having a

mat eri al and adverse effect on the enployees and by failing to
provide the union with the necessary notification prior to con-
tracting out bargaining unit work, and by failing to establish that
the contracting out of bargaining unit work fell within one of the
exceptions cited in the letter of understanding.

The Uni on requests that the enployer conpensate the enpl oyees who
normal |y performthese duties an anount equal to all hours paid the
contractor.

The Conpany denies the Union's contention and declines paynent.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) M L. MtINNES (SGD) J. M WHITE
SYSTEM FEDERATI ON GENERAL CHAI RVAN GENERAL MANAGER, HHS

OPERATI ON & MAI NTENANCE

There appeared on behal f of the Conpany:

M E. Keiran Assi stant Supervi sor, Labour Rel ations, Vancouver

D. A Lypka - Supervisor, Labour Relations, Vancouver
B. Mttleman - Counsel, Mntrea
L. G Wnslow - Labour Relations O ficer, Mntrea

And on behal f of the Brotherhood:



M Gottheil - Counsel, Otawa
M L. Ml nnes - System Federati on General Chairnman, Vancouver
K. Dept uk - General Chairman, W nnipeg

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that in July and
August of 1988 the Conpany hired a private contractor to pick up and
distribute ties along the Bromhead Subdi vi si on near M nton,

Saskat chewan. The R-4 Ballast Gang was then working on the
subdi vi sion, and the ties were being redistributed for its use.

It is not disputed that the pick up and distribution of railway ties
is normally perfornmed by section crews in the Conpany's track
departnent. Where, for any reason, there is a subsequent need to
redistribute the ties along any part of the road, it is not uncomon
to use ballast gang enpl oyees to performthat function

At the tine of the events giving rise to this grievance the R4
Bal | ast Gang consisted of 70 enpl oyees who were fully engaged in
their normal work assignments. There were then no avail able

enpl oyees on layoff, and it is not disputed that the hiring of the
contractor, whose work appears to have been perfornmed by one

i ndi vi dual over a two week period, resulted in any | oss of nornmal
wor k opportunities to bargaining unit enployees. The thrust of the
Br ot herhood's position, however, is that the work in question is of
a type normally perfornmed by bargaining unit nenbers, and that it
coul d have been perfornmed by reorgani zing the work force and
assigning overtinme to sone of the ballast gang enpl oyees. It submits
that in the circunstances the Conpany was under an obligation to
gi ve specific notice to the Brotherhood of its intention to contract
out the work, and that the work shoul d have been assigned to its
menbers.

Counsel for the Brotherhood submits that the | anguage of Appendi x
B-15 to the Collective Agreenent, which governs the obligations of
the parties in respect of contracting out, stipulates that the

Br ot herhood was entitled to notice of the contracting out,

regardl ess of whet her enpl oyees woul d be adversely affected or not.
In this regard he points to the change in | anguage in the Appendi x
as it appeared in 1985, as conpared with its original fornulation in
1978. He points in particular to the |anguage of the final paragraph
of the Appendi x which now reads as foll ows:

VWhere a Union contends that the Conpany has contracted out work
contrary to the foregoing, the Union nmay progress a grievance by
using the grievance procedure which would apply if this were a

gri evance under the collective agreenent. Such grievance shal
commence at the last step of the grievance procedure, the Union

of ficer submtting the facts on which the Union relies to support
its contention. Any such grievance nmust be subnitted within 30 days
fromthe all eged non-conpliance.

By contrast Counsel points to the | anguage of the prior version of



t he Appendi x whi ch provided, in part:

VWhere a Union contends that the Railway has contracted out work
contrary to the foregoing and this results in an enpl oyee being
unabl e to hold work, the Union may progress a grievance ..

Counsel subnmits that that change in | anguage nakes a nateria
difference in the Brotherhood's entitlement to notice. Secondly, he
contends that the decision of this Office in CROA 1490 is wong to
the extent that it finds that the concept of "adverse effect"” does
not extend to depriving enpl oyees of possible overtine
opportunities.

The Arbitrator has difficulty with that submssion. Firstly, it is
| ess than clear that the deletion of the threshold requirenent of
enpl oyees being unable to hold work fromthe | anguage of the fina
par agr aph of Appendi x B-15 nmust necessarily be taken to nean that
the Conpany is in all cases obliged to assign overtine prior to
exercising its right to contract out. The |anguage of that

par agraph, as rewitten, is equally consistent with the possibility
that the parties contenplated a hei ghtened obligation to recall laid
of f enpl oyees, or hire new staff, before the enployer can avai
itself of its right to contract out. | am not persuaded that the
difference in the | anguage of that paragraph justifies a conclusion
that the decision of this Ofice in CROA 1490, which followed the
earlier award in CROA 1004, is patently erroneous. In ny view the
decision reflected in that award has not been shown to be incorrect
and therefore should not be departed fromin the instant case.

The Arbitrator is, noreover, satisfied that the circunstances

di scl osed bring the facts within the contenpl ati on of Appendi x B-15.
| amsatisfied that in the circunstances neither sufficient

enpl oyees nor the equi pnent or facilities necessary to performthe
work were available to the Conpany, within the contenplation of

sub- paragraphs 2 and 3 of the Appendi x. Consequently an exception to
the prohibition to contracting out is made out on the facts.

For the foregoing reasons the grievance nust be di sm ssed.

March 16, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



