CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2012
Heard at Montreal, Thursday, 15 March 1990
Concer ni ng
CP EXPRESS & TRANSPORT
And

TRANSPORTATI ON  COMVUNI CATI ONS UNI ON

Dl SPUTE:

Enmpl oyee Ed Pokonzi e, Spareboard Driver, Obico, was assessed 30
denmerits and di scharged for alleged falsification of trip sheet and
unaut hori zed bobtail on June 2, 1989.

JO NT STATEMENT OF | SSUE
The grievor filed a grievance with respect to the above.

The Union asserts that the 30 denerits were issued w thout cause
(contrary to Article 8); the grievor has on nmmy occasi ons since he
started, when no supervisor was avail able, sign(ed) and initial (ed)
trip sheets; the grievor told dispatch he was running out of tine;
had waited two hours for the |load and took the vehicle back to
Ham | t on.

In the alternative, the penalty is too severe.

The Union requests that the 30 denerits be renmoved fromthe
grievor's record and that the grievor be reinstated with full pay
and benefits.

The Conpany has deni ed the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. J. BOYCE (SGD) B. F. WEI NERT
GENERAL CHAI RVAN MANAGER, LABOUR RELATI ONS

SYSTEM BOARD OF ADJUSTMENT NO. 517

There appeared on behal f of the Conpany:

M D. Failes - Counsel, Toronto
B. F. Weinert - Manager, Labour Rel ations, Toronto

And on behal f of the Union:

M  Church - Counsel, Toronto



J. Crabb - Secretary/ Treasurer, Toronto
E. Pokonzie - Gievor

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes, beyond controversy,
that on June 2, 1989 the grievor was dispatched fromHamlton to
Fort Erie to pick up a trailer. As the load was not yet received in
Fort Erie he was required to wait for over two hours. At or about
the time he was to run over the limt of his lawful driving hours,
when the trailer was not yet in, he comunicated with the Centra

Di spatch, advising themof his situation and indicating that he
could not wait much |onger. According to his account of the events,
he told themthat he would wait ten or fifteen nmnutes nore and then
go. When the trailer did not appear M. Pokonzi e departed,
apparently w thout consulting anyone with respect to where he should
garage his tractor unit. OF his own initiative he returned to
Ham | ton, wi thout any instruction or authority to do so. It is not

di sputed that his tractor unit mght have been left at Fort Erie, or
alternatively in St. Catharines for the greater conveni ence of the
Conpany.

The allegation of falsification of records is based upon the grievor
havi ng placed his own initials on the section of the trip sheet
relating to the tinme spent waiting at Fort Erie. It is not disputed
that that entry should have been signed by an authorized person
apparently a bargaining unit nmenber at Fort Erie naned Chuck Green.
According to M. Pokonzie M. Green was not then available. It is
not disputed that in the strictest sense the evidence does not

di scl ose any attenpt at forgery or fraud The initials placed upon
the docunent are plainly the grievor's, and there is no objective
evi dence to suggest that the tinme recorded is not accurate. \Wat the
evi dence di scl oses, therefore, nore precisely is a failure to

mai ntai n the proper docunentation, rather than the nore serious

all egation of "falsification" of Conpany docunents. The Arbitrator
makes that finding in light of the uncontradicted evidence that on a
nunber of prior occasions M. Pokonzie had simlarly entered his own
initials on trip sheets for tinekeeping entries when authorized
personnel were not readily available. Wile he may have been wong
in doing so, there is no evidence before ne to establish that his
practice was notivated by any intention to register false entries or
make fraudul ent clains for wages.

In accordance with the findings in a nunber of prior awards (see
CROA 2007 - 2011), the grievor's disciplinary record should have
stood at thirty denerits at the time of this incident. The nopst
serious infraction previously recorded was fifteen denerits for his
failure to neet reasonabl e performance standards in a return run
fromSault Ste. Marie on May 27, 1989. The issue then becones

whet her the assessment of thirty denerits was appropriate in the

ci rcunstances of the grievor's conduct on June 2, 1989, which
resulted in his discharge

In the Arbitrator's view the assessnment of thirty denerits would be
excessive in light of the facts disclosed in evidence. Wile there



is obvious validity to the concern of the Conpany that the grievor
has on nore than one occasion ignhored instructions and rules with
respect to carrying out assignnments and properly maintaining
docunentation, | am not persuaded that there is a denonstrated
degree of recidivismor deliberate deception, as suggested by the
Conpany, which then justified M. Pokonzie's discharge. By the sane
token, his previous infractions, and reckless disregard of nornal
procedures in proceeding back to Hamilton wi thout any authorization
plainly made himliable to a serious nmeasure of discipline in the
ci rcunmst ances. On bal ance, | amsatisfied that the substitution of a
penalty | ess than discharge, albeit w thout conpensation, is
appropriate in these circunstances.

For the foregoing reasons the Arbitrator orders that the record of
the grievor be anended to disclose the assessnent of twenty denerits
for his conduct on June 2, 1989. Wile the parties may speak to the
precise formof the witten record, it should be amended to refl ect
that the twenty denerits are assessed for inproper record keeping
and unaut hori zed bobtail on the date in question. For the reasons
rel ated above, the grievor shall further be reinstated into his

enpl oynment, wi thout conpensation or benefits, and w thout |oss of
seniority, with his record to stand at fifty denerits.

March 16, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



