CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2023
Heard at Montreal, Wednesday, 9 May 1990
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

CANADI AN BROTHERHOOD OF RAI LWAY
TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Request for a notice pursuant to Article 8.1 of the Enploynent
Security and I ncome Mintenance Plan dated June 18, 1985, when a
Supervi sor was rel eased from his excepted enpl oynent and di spl aced an
enpl oyee represented by the Brotherhood.

JO NT STATEMENT OF | SSUE:

On August 28, 1987, Mdtive Power Foreman M Bowen of Jasper was
advi sed that his supervisory position would be abolished effective
Decenber 31, 1987, due to an administrative work force reduction
M . Bowen subsequently exercised his seniority on to a position
previ ously occupi ed by an enpl oyee represented by the Brotherhood.

The Brotherhood has contended that a notice pursuant to Article 8.1
of the Enploynment Security and |nconme Mintenance Plan dated June 18,
1985, should have been issued because the abolishment of M. Bowen's
supervi sory position resulted fromthe effects of earlier

t echnol ogi cal, operational and organi zati onal changes whi ch had
adverse effects on their nenbers.

The Conpany di sagrees.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) TOM McGRATH (SGD) W W W LSON
NATI ONAL VI CE- PRESI DENT for: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

M M Boyle - Manager, Labour Rel ations, Montrea
S. Gou - System Labour Relations O ficer, Mntrea
D. McMeekin - System Labour Rel ations O ficer, Mntrea

And on behal f of the Brotherhood:



R Critchley - Accredited Representative, Vancouver

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that in Novenmber and
Decenber of 1986 the Conpany issued two separate technol ogi cal
operational and organi zati onal change notices to the Brotherhood
respecting the reduction of sone seven Engi ne Watchnen's positions
and one Adnministrative Clerk position at Jasper. Subsequently the
noti ce of Decenber 31, 1986 was revised, reducing the six positions
abolished in that notice to three. |t does not appear disputed that
the reductions were inplenented in April of 1987.

I n August of 1987 the Conpany deci ded to abolish the supervisory
position of Motive Power Foreman occupied by M. M Bowen. As
reflected in the joint statenent of issue, that decision was

i nfluenced by the reduction in the work force, and was inplenmented in
Decenmber of 1987. 1In accordance with the procedures contenpl ated
under the Collective Agreenent M. Bowen exercised his seniority to
take up a position in the bargaining unit, thereby displacing the

i ncunbent enployee, with a resulting ripple effect in other job

di spl acenent s.

Article 8.1 of the Enploynent Security and | ncone Mintenance Pl an
provi des as foll ows:

8.1 The Conpany will not put into effect any technol ogica
operational or organi zati onal change of a permanent nature
which will have adverse effects on enpl oyees without
gi ving as nmuch advance notice as possible to the Genera
Chai rman representing such enpl oyees or such other officer
as may be nanmed, by the Union concerned, to receive such
notices. In any event, not |less than three nonths' notice
shall be given, with a full description thereof and with
appropriate details as to the consequent changes in
wor ki ng conditions and the expected nunber of enployees
who woul d be adversely affected.

The position of the Brotherhood is that "any ... operationa

organi zational change ..." within the neaning of the article nust

i ncl ude operational or organi zational changes within supervisory
ranks whi ch have adverse inpacts within the bargaining unit. Its
representative relies, in part, on certain observations to be found
in the arbitration award of M. Dalton L. Larson dated April 11
1988, mmde in explanation of the arbitrator's amendnment of the
definition of operational or organizational change within the ESI M
It is clear from M. Larson's award, and in particular fromcoments
made at p.54 therein, that he did intend sonme clarification and,
arguably, a broadening of the definition of those terns. In the
Arbitrator's view, however, the amendnent of the ESIMP and rationale
of Arbitrator Larson can have no bearing on the interpretation of
Article 8.1 for the purposes of this grievance, which was filed well
in advance of the Larson award and the amendnent of the ESIMP which



it inmplemented. The nerits of this grievance are to be deterni ned by
the application of Article 8.1 of the ESIMP, and of the plan
generally, as it existed at the time of the grievance, which was
prior to Arbitrator Larson's award.

The Arbitrator has sonme difficulty with the general assertion of the
Conpany that the abolition of a nmanagenment position resulting in the
di spl acenent of bargai ning unit enployees can never trigger the
protections of Article 8 of the ESIMP. Suppose that the Conpany

deci des, for operational purposes, to close a substantial portion of
a terminal, and sinultaneously abolishes a substantial nunber of
positions both in supervisory ranks and within the bargaining unit.

It appears to the Arbitrator doubtful that the parties intended or
contenplated that in that circunstance a junior bargaining unit

enpl oyee di spl aced by a senior bargaining unit enployee whose job was
abolished is to have the protections of the ESIMP while a bargaining
unit enpl oyee at the sanme |ocation, who nay be still nobre senior

wi |l have no such protection sinply because, in the fallout of the
same operational change, he or she was displaced by a supervisor
returning to the bargaining unit. This is not a case of sinultaneous
abolition, however, and I need not make a final determi nation on this
aspect of the dispute between the parties for the resolution of this
gri evance. Mbreover, as there is sone dispute between the parties
with regard to the past practice respecting the treatnent of
bar gai ni ng unit enpl oyees di spl aced by supervisors returning to the
unit as a result of the abolishnment of managenent positions, it is
preferable that a deternmination on that basis be made in the |ight of
fuller and nore informative evidence.

In the Arbitrator's view the evidence in the instant case does not
establish that there has been an operational or organizational change
within the meaning of Article 8.1 of the ESIMP, as it has been
interpreted in previous awards of this Ofice. It is not disputed
that the abolition of M. Bowen's supervisory job was part of a
larger initiative by the Conpany to inplenent a ten per cent

admi ni strative manpower reduction for econom c reasons in 1986. This
lead to the abolition of fifty-nine supervisory positions on the
Mount ai n Regi on, forty-seven of which term nated on Decenmber 31

1987, including M. Bowen's.

This Office was faced with a sinmilar fact situation in CROA 316,

al though in that case the abolitions involved were of bargaining unit
positions. Earlier, in CROA 284, the Arbitrator had noted that the
abolition of a position may involve a "change of operations" w thout
necessarily being an operational change in the sense intended by a
job security provision. In dismissing the grievance in CROA 316 he
further comented:

The fact that such a review was nade in response to a

general directive froma central authority does not require the
conclusion that the results of such review constituted
operational or organizational changes. ... the genera
directive, which would have been quite proper whether or not
busi ness conditions were in decline, was really to the effect
that | ocal supervision should tighten up its operations.



In the circunstances of these particular cases, then, it

is my conclusion that these have not been the "technol ogi cal
operational or organi zational" changes contenplated by Article
VIIl of the job security agreenent.

The instant case reveals that there was a general "belt tightening"
in the adm ni strative ranks of the Mountain Region, resulting in the
abolition of M. Bowen's supervisory position. There is no evidence
of any di scontinuance of any particul ar service previously provi ded
by the Conpany, or of any part of its operations or organizationa
structures. In the circunmstances, for the reasons related i n CROA
284 and 316 the Arbitrator is satisfied, assuming without finding
that the ESI MP woul d apply, that the abolition of M. Bowen's
position woul d not have constituted an operational or organizationa
change within the neaning of Article 8.1 of the ESIMP. | amlikew se
satisfied that the subsequent alteration of the Shop Track limts was
not an operational or organizational change having adverse affects on
any nmenbers of the bargaining unit, on the basis of the evidence
before ne.

For the foregoing reasons the grievance nust be di sm ssed.

May 11, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



