CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2024
Heard at Montreal, Thursday, 10 May 1990
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The expansion of the Direct Deposit Service nmethod of distributing
enpl oyees' wages to include all enployees.

JO NT STATEMENT OF | SSUE:

By |l etter dated Decenber 11, 1989, the Conpany advi sed the Union of
its intention to discontinue the nethod of paying enpl oyees by cheque
effective June 8, 1990, and expand Direct Deposit Service (DDS) to

i nclude all enpl oyees.

The Uni on contends that the expansion of DDS is a matter which mnust
be negoti ated between the parties. The Union further contends, in

t he absence of such negotiations, that the expansion of DDS is in the
nature of a Material Change in Wrking Conditions requiring the

i ssuance of a Notice pursuant to Article 79 of Agreenent 4.16.

The Conpany di sagrees.

FOR THE UNI ON: FOR THE COMPANY:
(SGD) T. G HODGES (SGD) D. C. FRALEI GH
GENERAL CHAI RPERSON ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. D. Morrisey - Manager, Labour Relations, Mntrea

J. B. Bart - Manager, Labour Rel ations, Montrea

L. A Harns - System Labour Relations O ficer, Mntrea
M S. Fisher - Co-Ordinator, Transportation, Mntrea

And on behal f of the Union:

T. G Hodges - General Chairperson, St. Catharines
L. H dson - National Vice-President, Ednonton
B. Leclerc - General Chairperson, Quebec

C. S. Lews - Secretary/ Treasurer, Vancouver

P. Lawr ence - Local Chairperson, Vancouver

F. Garand - Vice-Ceneral Chairperson, Mntrea



AWARD OF THE ARBI TRATOR

The joint statenent of issue discloses a two-fold objection on the
part of the Union. The first is that the Conpany is under an
obligation to negotiate with the Union the inplenentation of a

mandat ory direct deposit service (DDS). The second, and alternative,
position is that nandatory DDS constitutes a material change which
gives rise to the application of the protections of Article 79 of the
Col l ective Agreenent. It is comon ground that although the joint
statenment is drafted in relation to Collective Agreenment 4.16, the

i ssue before the Arbitrator also concerns sinmlar issues in respect
of Collective Agreements 4.13 and 4.2 and, it appears by agreenent,
to the agreenent between VIA Rail Canada Inc. and the Union

The issue of mandatory DDS was the subject of a recent arbitration
award between the Conpany and the Sheet Metal Workers Internationa
Associ ation dated May 7, 1990. That award recognizes that it is open
to the parties to a collective agreenent to include terms in respect
of the nmethod of paynent of enployees within their contract. Were
they do not, however, absent cogent evidence to the contrary, it is
generally deenmed that the discretion of the enployer in respect of
the nethod of paynent remmins unrestricted. At p.6 of the Sheet

Met al Workers award the foll owing coments were nade

It is well established that the nmethod of paynment can be

made a termof a collective agreement, and this may be by

ei ther express or inplied terms. Regard nust be had to the

| anguage of the collective agreenent and the facts of each case
to determ ne whether the parties have agreed, directly or
indirectly, tolimt the Enployer's discretion of the nethod of
payment. (See Maritinme Tel egraph and Tel ephone Conpany Limted,
(1986) 24 LAC (3d) 381 (MacLellan) and see al so CROA 1810, an
award concerning a grievance between the Conpany and the
Canadi an Brot herhood of Railway, Transport and Genera

Wor kers. )

The general principle governing the nethod of payment for the
purposes of a collective agreenent, and the discretion of the

enpl oyer to change it, was addressed in the following terns by the
aut hors of Brown & Beatty, Canadi an Labour Arbitration, at paragraph
8- 1400:

Arbitrators have generally acceded to the proposition that
where the collective agreenment is silent, managenent may alter
the nethod of paying its enployees so long as the alteration is
done in good faith for valid business reasons, and does not
deprive enpl oyees of any wages which they had earned under the
agreement .

(See al so CROA 1784, CROA 1810 and Re Victoria Hospital Corporation
and London and District Service Wrkers Union, Local 220 (1982) 4



LAC (3d) 193 (Brent).)

In the instant case the Union can point to no provision within the
Col I ective Agreenent governing the nethod of paynment of its menbers.
In other words, the agreenent is silent on the nethod of paynment and,
absent evidence to the contrary, the Arbitrator is conpelled to

concl ude that, subject to good faith and valid busi ness purposes, the
enpl oyer retains the discretion to change payroll nethods as it sees
fit. There is not, in the instant case, collective agreenent

| anguage such as was found in the Sheet Metal Workers case from which
it could be inplied that the parties contenpl ated the ongoi ng paynent
of enpl oyees by the delivery of a pay cheque, at or during their
regul ar tour of duty. For these reasons | cannot accede to the first
position of the Union that the Collective Agreenment reflects any
general obligation on the part of the Conpany to negotiate with the
Uni on any change in the nmethod by which enpl oyees are paid.

The second contention of the Union is that the alteration of pay
nmethods is a material change within the meaning of Article 79 of the
Col l ective Agreenent. That article provides, if part, as foll ows:

79.1 The Conpany will not initiate any material change in
wor ki ng conditions which will have adverse effects on
enpl oyees wi thout giving as nuch advance notice as
possible to the General Chairman concerned along with a
full description thereof and with appropriate details as
to the contenpl ated effects upon the enpl oyees concerned.
No material change will be nmade until agreenent is
reached or a decision has been rendered in accordance
with this paragraph.

The neaning of material change has been considered in prior awards of
this OOfice. |In CROA 221 | anguage substantially simlar to the

| anguage of Article 79.1 in the instant case was consi dered by the
Arbitrator where the Union alleged that the introduction of radios
into yard service constituted a material change. |In that award the
Arbitrator comrented as foll ows:

In sone respects, as the conpany points out, the

i ntroduction of radios nmay have beneficial effects, for exanple
in maki ng the work of yardnen easier in certain ways. At the
same time, no doubt, as the union points out, they may be

consi dered as having adverse effects, as being cunbersone, an
added responsibility, requiring a new technique, and so on
These considerations are not, in my view, particularly helpfu
in resolving the question whether the change is a material one,
or will have materially adverse effects on enpl oyees. The
notion of a "material" change, or of "materially adverse"
effects is question-begging, for the question which nust first
be resolved is: material to what? The answer to this question
can only be determ ned upon a consideration of article 47 as a
whol e. What are its purposes, and what sort of matter does it
contenplate as material to its operation? In the context of
article 47, it nust be said that a material change is one which
| eads to situations for which the procedures of that article



are properly invoked. It is apparent at a glance that article
47 contenpl ates sonme substantial dislocation of enployees with
respect to their work, as to tine, place or fundanenta
character.

(enphasi s added)

There are obviously many ki nds of enployee interests that can be

af fected by changes introduced by the Conmpany. As indicated in CROA
221, however, not all changes which have sone negative inpact on

enpl oyees are necessarily material changes in working conditions
having materially adverse effects on enployees within the meani ng of
Article 79.1 of the Collective Agreenent. Many kinds of privileges
and procedures, such as the allocation of parking spaces, |ockers,
wor k cl ot hing and equi pnent, and i ndeed the physical |ocation of a
wor kpl ace or lunch room may form part of the daily working conditions
of enployees. Sonetinmes they can, upon the agreenent of the parties,
be elevated to the | evel of ternms and conditions of enploynment which
are included within the provisions of a collective agreenment. The
met hod by which enpl oyees are paid falls within this category of
rights and privileges. Sone collective agreenents provide for it,
others, |ike the agreeneent at hand, do not.

General |y speaking, such rights or priviliges nmay be described as
secondary or peripheral. They are to be contrasted with conditions
of enploynent such as seniority, bunping rights, lay off provisions
and rights of recall, to name a few, which are provisions central to
the operation of a collective agreenent, and to the vital job
interests of the enployees governed by it. It is in that context
that the meaning of the ternms "material change in working conditions”
and "material adverse effects” found in Article 79.1 nust be
construed.

On the whole | am not persuaded that the conversion to a nandatory
di rect deposit system by the Conpany can be characterized as a

mat eri al change within the contenplation of Article 79.1. There can
be little doubt that direct deposit would not be the choice of sone
enpl oyees. | cannot conclude on the | anguage of the Collective
Agreenment, however, that the denial of their preference constitutes a
mat eri al adverse effect caused by a material change in their working
conditions in the sense intended by Article 79.1. For this reason
am unabl e to accept the position of the Union that the Conpany is
under an obligation to issue a notice pursuant to Article 79 of the
Col | ective Agreenent in respect of the inplenmentation of its

mandat ory di rect deposit service.

Lastly the Union pleads estoppel. On the material before me there is
no evidence of any undertaking or representation on the part of the
Conpany that can be characterized as a promse to the Union that it
woul d not inplenment a mandatory DDS payroll during the life of the
Col | ective Agreenent. Nor is there evidence of any detrinental
reliance in that regard on the part of the Union. At the root of the
doctrine of estoppel is the notion that there is a contractual term
or obligation, the strict enforcement of which one party waives by
means of an express or inplicit representation made to the other. |If
the Col |l ective Agreement at hand contained a provision allow ng the
Conpany to inplenment DDS, and it had foll owed a | ong-established



practice of not doing so, and during bargaining for the current

Col I ective Agreenment gave the Union to understand that it would not
enforce its strict rights in that regard, estoppel m ght arguably
apply. As noted above, however, the Collective Agreenent is entirely
silent on the issue of the nethod of paynment. Absent any such

provi sion, or evidence of any such representation or reliance, | am
unabl e to support the assertion of estoppel in the circunstances of
this grievance.

For the foregoing reasons the grievance nust be di sm ssed.

May 11, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



