CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2028

Heard at Montreal, Tuesday, 12 June 1990

Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

DI SPUTE:

Appeal of the Conpany's decision to decline Loconotive Engineer
B. A. Shaw s request to rescind his resignation.

JO NT STATEMENT OF | SSUE:

At approximately 1045 hours on March 8, 1989, Loconptive Engi neer
B. A. Shaw of Kaml oops, B.C., was hand delivered witten notices
advi sing that he was being held out of service pending an
investigation into a delay to Train 759 and his alleged conduct
unbecom ng an enpl oyee of the Conpany.

At approximately 1145 hours, on March 8, 1989, M. Shaw notified the
Conpany of his intention to resign and requested that a Resignation
Notice and any other required docunentation be prepared for his
signature. At approximately 1415 hours, after returning property

bel ongi ng to the Conpany, M. Shaw signed Resignation Notice Form CN
92-B.

At approximately 1330 hours on March 9, 1989, M. Shaw nmet with the
Superi ntendent at Kam oops and asked to wi thdraw his Resignation
Notice. His request was decli ned.

The Brotherhood contends that Loconotive Engi neer Shaw s troubl ed
state of mind influenced his decision to resign and as such was an
i nvoluntary resignation fromthe Conpany.

The Conpany di sagrees.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) D. S. KIPP (SGD) M DELGRECO
GENERAL CHAI RPERSON for: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

L. A Harnms -- System Labour Relations O ficer, Mntrea



P. D. Morrisey -- Mnager, Labour Rel ations, Mntrea

R Paquette -- System Labour Relations O ficer, Mntrea
M Fisher -- Co-Ordinator, Transportation, Montrea

K. G MacDonald -- Manager, Labour Rel ations, Ednonton

And on behal f of the Brotherhood:

D. S. Kipp -- General Chairman, Kam oops
B. A Shaw -- Grievor

AWARD OF THE ARBI TRATOR

On a review of the material the Arbitrator is satisfied that M. Shaw
did not make a deliberate and consi dered deci si on when he purported
to resign on March 9, 1989. It does not appear disputed that when he
was served with notice of an inpending disciplinary investigation he
had slept for only two hours in the previous thirty-six, and that he
was under consi derabl e personal stress as a result of a serious
termnal illness in his famly. The evidence discloses, noreover,
that he had no independent advice with respect to his circunstances,
or the options available to him The fact that, within |l ess than
twenty-four hours, he sought to undo his action, is in nmy view

i ndicative that his first action was reactive and conpul sive, rather
t han consi dered and del i berate.

The Arbitrator therefore concludes that the Conpany was not entitled
to consider the grievor as having resigned. In the circunstances,
however, two points of clarification nust be made. The first is that
by notifying the Conpany that he intended to resign, and thereafter
by signing a resignation document, M. Shaw became the author of his
own msfortune in respect of any |oss of wages or benefits which may
have resulted fromhis actions. This is not, therefore, an
appropriate case for an order in respect of conpensation. Secondly,
t he Brotherhood accepts, as in the Arbitrator's view it nust, that
the grievor's actions cannot shelter himfromthe disciplinary
procedures that were outstanding at the tine of his purported
resignation in March of 1989. His reinstatenent into enploynent is,
therefore, conditioned upon the Brotherhood's agreenent that the
Conpany remains fully entitled to exercise its rights in respect of
the investigation which was pending at the tine.

For the foregoing reasons the grievance is allowed, in part. M.
Shaw shall be reinstated into his enploynment, with the status of an
enpl oyee held out of service pursuant to the notice delivered to him
on March 8, 1989, without conpensation or benefits and wi thout |oss
of seniority.

June 15, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



