CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2029
Heard at Montreal, Tuesday, 12 June 1990
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal the dism ssal of P. Konstantakos, Trainman, Toronto as a
result of his failure to qualify in the Uniform Code of Operating
Rul es.

JO NT STATEMENT OF | SSUE:

The Canadi an Railway Act requires that, in order to work as trainnen,
enpl oyees nmust pass an exanmi nation on the Uni form Code of Operating
Rul es.

The grievor's rule card expired on February 13, 1989. He was,
therefore, required to wite his Rules exam nation, A" Book, prior
to this date in order to maintain his qualification as a trainman.
The grievor failed to pass this exam nation on three occasions,
February 9, 10 and April 14, 1989. On February 10, 1989 the grievor
was renoved from service pendi ng successful conpletion of the Rules
exam nation. Subsequent to April 14, 1989 the grievor was di sm ssed
fromthe Conpany account his failure to qualify in the Uniform Code
of Operating Rules.

The Uni on has appeal ed the dism ssal on the grounds that the
Conpany's actions were discrimnatory, unreasonable and excessively
punitive and requests the grievor be reinstated and paid | oss of
ear ni ngs.

The Conpany di sagrees.

FOR THE UNI ON: FOR THE COVPANY

(SGD) W G SCARROW (SGD) M DELGRECO

GENERAL CHAI RPERSON for: ASSI STANT VI CE- PRESI DENT
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

S. F. MConville -- System Labour Relations O ficer, Mntrea

J. B. Bart -- Manager, Labour Rel ations, Mntrea
M Hughes -- System Labour Rel ations Oficer, Mntrea



M Fisher -- Co-Ordinator, Transportation, Montrea

And on behal f of the Union:

W G Scarrow -- General Chairperson, Sarnia
T. Slywka -- Local Chairperson, Toronto

W C. E. Crossman -- Local Chairperson, Oshawa
P. Konstantakos -- Grievor

AWARD OF THE ARBI TRATOR

The material establishes that on three occasions, on February 9, 10
and April 14, 1989, the grievor failed his required rules exam nation
for “A" Book qualification under the Uniform Code of Operating Rules.
The Conpany nmamintains that it is highly unusual for persons to fai
the test, and that the grievor was provided every opportunity for
both classroominstruction and materials to study prior to the tests.
In the circunstances it maintains that M. Konstantakos' discharge
was justified.

The Union raises two factors in mitigation. Firstly, it mmintains
that on at |least three prior occasions enployees of |ong service who
were regularly enployed in yard operations were all owed as many as
three or four opportunities to pass the "A' Book exam nation. The
cases of two enployees at Sarnia and one at Oshawa were cited to the
Arbitrator, w thout apparent contradiction or specific confirmtion
by the Conpany. 1In part, the Union's representative submts that
enpl oyees regul arly assigned to yard work can encounter difficulty
with the road signals portion of the UCOR exani nation, and are
therefore entitled to some consideration in that regard. This, it
submts, was the grievor's circunstance

Secondly, the Union maintains that the grievor's persona

ci rcunst ances were deservi ng of conpassi onate consideration. At the
heari ng M. Konstantakos stated that during the night between
February 8 and 9, 1989 he was involved in rushing his comon-law wi fe
to the hospital, where she suffered a miscarriage and cane close to
dying. In the Arbitrator's view this fact, if proved, would raise an
arguabl e ground for disregarding the negative test results registered
by the grievor on both February 9 and 10. Unfortunately, however,
docunentary evi dence tendered by the Conpany appears to concl usively
di sprove the grievor's assertion. H's common-law wife, who is al so
an enpl oyee of the Conpany, filed a nmedical absence form acconpanied
by a doctor's statenent, in respect of her absence from work because
of illness in February of 1989. That document discloses that she
was, in fact, at work through the end of her shift on February 10,
1989, that she was hospitalized for six days for abscesses to her
arns, but not until February 13. There is no indication fromthe
docunentation that she was pregnant, suffered a miscarriage or was in
any way involved in a life threatening situation, as related by the
grievor. The Union called no evidence in rebuttal of the nedica
docunentation filed by the Conpany.

The Arbitrator is conpelled to the regrettable conclusion that no
credence can be lent to the grievor's account of his persona



circunstances offered in attenpted justification of his failure of
the UCOR exam nations on three separate occasions. | am noreover,
not persuaded that the Union has established a case of inequitable
treatnment or discrimnation in respect of M. Konstantakos, when his
case is conpared to that of the other enployees who, according to the
Uni on, were given several opportunities to pass the exam nation. It
is not disputed that in all three of the cases conpared, the enployee
was a | ong service enployee, at or near retirenent, whose latter
years of service had been al nost exclusively in yard work. Those are
not the circunstances of the grievor, who had | ess than five years
seniority at the time of his discharge. It is not disputed that he
had some experience in road service, and in a prior exam nation he
had passed the exami nation with a high grade. On the whole I am not
satisfied that the Union has established inequitable treatnent or

di scrim nation agai nst M. Konstantakos, nor can | find that the
change in the training schedule inplenented for a time in 1989
operated to materially prejudice the grievor's reasonabl e opportunity
to prepare and performwell on the exam nation.

For all of the foregoing reasons the grievance nust be dism ssed.

June 15, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



