CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2032
Heard at Montreal, Wednesday, 13 June 1990
Concer ni ng
CANADI AN PACI FI C LI M TED
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of twenty (20) denerits assessed the record of

Trai nman/ Yardman B. E. MacDonal d of Toronto, Ontario, for his failure
to report to proper Conpany authorities a fell ow enpl oyee working in
an abnormal manner, a violation of UCOR General Rule E

JO NT STATEMENT OF | SSUE:

Trai nman B.E. MacDonal d was worki ng as the Brakeman on CP Extra 5545
West, Port Hope, M| eage 143.2 Belleville Subdivision, My 19, 1989,
with crew menmbers S. Gundl e, Conductor, and J.D. Connor

Loconoti ve Engi neer

The Conpany received a tel ephone call froma custoner indicating that
a nmenber of the train crew of Extra 5545 West was suspected of being
under the influence of alcohol. Conductor Grundl e was subsequently
wi t hhel d from service and an investigation into the matter was
conduct ed.

The Uni on contends that the Conmpany based the assessnent of

di scipline on the fact that M. MacDonal d shoul d have known that the
Conduct or had been drinking. It is also the Union's position that
the investigation did not establish that Trai nman MacDonal d was aware
that his Conductor had been drinking.

The Union requests that the discipline be renoved and that Trai nman
MacDonal d be paid for all lost tine.

The Conpany di sagrees with the Union's position and furthernore
declines the Union's appeal

FOR THE UNI ON: FOR THE COVPANY:

(SGD) J. R AUSTIN (SGD) E. S. CAVANAUGH

GENERAL CHAI RPERSON GENERAL MANAGER OPERATI ON & MAI NTENANCE,
| FS

There appeared on behal f of the Conpany:

H B. Butterworth -- Assistant Supervisor, Labour Relations, Toronto
B. P. Scott -- Labour Relations O ficer, Mntrea



J. J. Worrall -- Assistant Supervisor, Labour Rel ations, Toronto
R Egan -- Assistant Supervisor, Labour Relations, Toronto
F. O Peters -- Labour Relations Oficer, Mntreal

And on behal f of the Union:

J. R Austin -- General Chairperson, Toronto
B. Marcolini -- National Vice-President, Otawa
J. M Hone -- Research Director, Otawa

AVWARD OF THE ARBI TRATOR

The Conpany assessed twenty denmerits agai nst Trai nman MacDonal d
because, in its opinion, he knowingly failed to report the inebriated
condition of Conductor S. Gundle while they were working together
on CP Extra 5545 West on May 19, 1989. 1In the Arbitrator's view,
however, the evidence falls short of establishing conclusive

know edge on the part of M. MacDonald. It is not disputed that for
the greater part of the tour of duty M. MacDonal d, who worked on the
head end of the train, was not in close proximty to M. Gundle. It
does appear, however, that the two nmen worked in close physical
proximty for a time variously estinmated at between six and ten

m nut es, approximately one hour before M. Grundle was found to be

i nt oxi cated by Conpany supervisors acting on the conplaint of a

cust omer whose enpl oyee had observed M. Gundl e during sw tching
operations earlier in the day.

Whil e the evidence falls short of establishing that M. MacDonal d
knew concl usi vely that his workmate was under the influence of

al cohol, the Arbitrator cannot conclude that he nmade every reasonable
effort to ensure that M. Gundle was in a physical state conpatible

with the safe discharge of his duties. In other words, while |
cannot find that he know ngly knew of and deliberately conceal ed M.
Grundl e's intoxication, |I cannot avoid the conclusion that M.

MacDonal d was careless in not identifying the problem and taking
steps to nmitigate against it. Wile |I consider this a | esser offense
than the deliberate course of cover-up all eged agai nst M. MacDonal d,
it is, neverthel ess, deserving of sone |esser degree of discipline.

The Arbitrator therefore directs that ten demerits be substituted for
the twenty denerits regi stered against the grievor's record, with the
notation to be anmended to reflect a failure to exercise the proper
vigilance with respect to the sobriety of a fellow enpl oyee during
his tour of duty.

June 15, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



