CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2035
Heard at Montreal, Wednesday, 13 June 1990
Concer ni ng
BULK SYSTEMS
(CP EXPRESS & TRANSPORT)
And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

DI SPUTE:

The issuing of 60 denerits to enployee C. Shea, Bul k Systens,
Cakville, Ontario, for deliberate di sobedi ence of authorized
per sonnel

JO NT STATEMENT OF | SSUE

On January 18, 1990, enployee C. Shea was assessed 60 denerits for
del i berate di sobedi ence of authorized personnel. Enployee Charles
Shea was not notified as per Article 15-8-A of a change in his

regul ar shift.

The Uni on requested he be reinstated and the 60 denerits be expunged
fromhis record, with full conpensation plus interest, and benefits.

The Conpany rejected the Union's request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. J. BOYCE (SGD) G E.D. LLOYD
GENERAL CHAI RVAN VI CE- PRESI DENT & GENERAL MANAGER

SYSTEM BOARD OF ADJUSTMENT 517

There appeared on behal f of the Conpany:

C. Peterson -- Counsel, Toronto

R. McQueen -- Area Term nal Manager, Oakville
R. Seymour -- Operations Manager, Gakville

G Lyster -- Director of Operations, Burnaby

And on behal f of the Union:

D. Way -- Counsel, Toronto
J. J. Boyce -- Ceneral Chairman, Toronto
C. Shea -- Grievor



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes beyond controversy
that on January 8, 1990 M. Shea deliberately and repeatedly refused
to obey several directions to conme to work given to him by tel ephone
fromhis supervisor, M. Rob MQueen. Wiile it appears that M. Shea
objected to working a night shift, as schedul ed, and entertained sone
belief that his seniority rights were being disregarded, it is clear
that he was under an obligation to respond to the direction of his
supervi sor, and acted in violation of the "obey now - grieve later"
rul e.

The Conpany conducted an investigation with respect to the events in
qguestion, and took into account the grievor's prior record in com ng
to its own decision that sixty denerits should be assessed agai nst
himfor the incident, resulting in his discharge. Although his
record previously stood at only five denerits, it ascribed
substantial weight to two prior witten notations of incidents of

di sobedi ence, as well as a third which had resulted in the assessnent
of denerits.

Counsel for the Union objects to any reference being nade to the two
prior incidents which involved the grievor disobeying orders, each
involving fifteen denerits, and those denerits subsequently being
renoved i n what was characterized as good will gestures by the
Conpany. The Arbitrator has sonme difficulty with that position. As
letters of Novenber 9, and November 17, 1989 from the Conpany's
Director of Operations disclose, the grievor was recorded as having
been wongly absent from work on one occasion, and having refused to
follow orders on another. In ny view, on a fair reading of those
docunents it appears clear that the Conpany's intention was to retain
a witten notation of the incidents for the purposes of M. Shea's
work record, and that this was known and understood by the Union.
While | appreciate that care nust be taken in assessing the weight of
such docunents, | consider it unduly technical to argue, as Counse
does, that the incidents can no |onger be | ooked to for any

di sci plinary purpose.

VWhat, then, does the material disclose? M. Shea refused to work his
schedul ed shift on January 8, 1990 notwi t hstandi ng repeated direct
instructions to that effect by his supervisor. He did so with a

di scipline record that discloses prior incidents of both failing to
come to work, and refusing to obey directions. The Arbitrator
accepts the characterization of the grievor's m sconduct by Counse
for the Conmpany. It was serious, and intolerable in the context of a
service-oriented enterprise which nmust be responsive to the needs of
its custoners. To neet its obligations, the Conpany nust be able to
rely on enpl oyees respecting the working schedul es assigned to them

On the other side of the |edger, however, is the fact that M Shea is
an enpl oyee of fifteen years' service, having been enployed in the
enterprise since well before its takeover by the Conpany in 1986.

Mor eover, notwi thstanding his prior incidents of disobedience to
Conpany directives, M. Shea's record stood at only five denerits on
the date of the incident in question. On the whole | am satisfied
that this is an appropriate case for the substitution of a |esser



penalty. | am also satisfied that the Conpany knew, or reasonably
shoul d have known, that sixty denerits and the outright discharge of
the grievor was an excessive penalty in the circunstances,
notw t hstandi ng the seriousness of the offense.

More particularly, it was not entitled, as it appears to have done,
to give substantial weight to sonme three prior instances of

di sci pli ne agai nst M. Shea, when by the nornmal operation of the
Brown System as well as the Company's own voluntary gestures of good
will, the disciplinary inpact of that history had been reduced to a
mere five demerits. As a general matter, it appears to the
Arbitrator that under the Brown System an enployee is entitled to

| ook to his present standing in respect of denmerits to know what

"record" will be exam ned in the event of further discipline.
W t hout deci di ng whether the notations of m sconduct registered in
1987 coul d appropriately be |l ooked to in the circunstances, | am

persuaded that it was inequitable to assess sixty denmerits against a
fifteen year enployee for a single day's refusal to attend at work.

A lesser penalty in the nature of the assessnment a substantia

measure of denerits would, in the circunstances, have sufficed to
convey to M. Shea the gravity of his m sconduct and woul d, |

bel i eve, have achieved the desired corrective effect. In ny viewthe
assessnent of thirty denerits would have acconplished that purpose in
the circunstances, and should be substituted as the appropriate
measure of penalty, in the exercise of the Arbitrator's discretion

For the foregoing reasons the grievance is allowed, in part. M.
Shea shall be reinstated into his enploynment, w thout |oss of wages
or benefits, and without |oss of seniority, with his record to
reflect the assessnment of thirty demerits for his refusal to conply
with a direction to work a night shift on June 8, 1989. For the
purposes of clarity, in light of the prior award of the Arbitrator in
CROA 2034, M. Shea's record will stand at forty-five denerits upon
rei nstatenent.

June 15, 1990 (Sgd.) M CHEL G Pl CHER
ARBI TRATOR



