CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2041
Heard at Montreal, Tuesday, 10 July 1990
Concer ni ng
CANADI AN PACI FI C LI M TED
And
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Rei nst at enent of Trai nman/ Yardman P. C. Hunter of Schrei ber, Ontario
who was dismissed for a violation of UC.OR Rule "G' on Apri
14t h, 1988.

JO NT STATEMENT OF | SSUE:

On April 14th, 1988, Trainman P.C. Hunter was called as trainman for
train nunber 404, ordered at Schreiber, Ontario, for 08:45 hours.

After reporting for work and on the basis of concerns of the crew
clerk and a Conmpany O ficer, it was concluded that he was under the
i nfluence of al cohol, and he was renmoved from service.

Fol | owi ng an ensui ng investigation, Trainmn Hunter on April 25th,
1988, was dism ssed fromC. P. Rail for violation of U C OR Rule
IIGI.

The Union contends that: 1) the Conpany's investigation was not
conducted in a fair and inpartial manner; 2) the discipline was

i ssued without just cause; and 3) the discipline assessed is too
severe and that the penalty of discharge ought to be mitigated by the
ci rcunmst ances of the instant case.

The Union requests that the grievor be reinstated into service with a
clear record and full seniority pursuant to the exception contained
in the | ast sentence of Article 39(c) step 2 of the Collective

Agr eenent .

The Conpany denies the Union's contentions and declines their
request.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) J. R AUSTIN (SGD) E. S. CAVANAUGH
GENERAL CHAI RPERSON GENERAL MANAGER

OPERATI ON & MAI NTENANCE, | FS

There appeared on behal f of the Conpany:

J. H. Blotsky - Special Duties, Labour Relations, Toronto



B. P. Scott - Labour Relations O ficer, Mntrea
R P. Egan - Assistant Supervisor Labour Rel ations, Toronto
M J. Sheahan - Director, Land Managenment, Toronto

And on behal f of the Union:

J. R Austin - General Chairperson, Toronto

J. Shannon - Vice-General Chairperson, Mntrea
R. Saranon - Local Chairperson, Schreiber

S. Keene - Secretary, G C A, London

P. C. Hunter - Gievor

AWARD OF THE ARBI TRATOR

On the basis of the evidence presented the Arbitrator is left in sone
doubt as to the merits of the Union's position with regard to the
grievor's conduct, and whether he reported for work under the

i nfluence of alcohol. Before the nerits of that issue can be
addressed, however, the position of the Union with respect to the
regularity of the investigation process nust be addressed. It is not

contested that if the procedural requirements of the investigation
process were not net the discipline cannot stand.

The evidence establishes that at 0915 hours on April 14, 1988 the
grievor was taken out of duty by Assistant Superintendent M chae
Sheahan because of M. Sheahan's belief, based on his own
observations, that the grievor was under the influence of al cohol
In a menorandum report prepared by M. Sheahan on the same day he
makes the follow ng statement:

M. Hunter had bl oodshot and gl assy eyes and his conpl exi on
was very pale. H's speech was slurred and his novenents
were unsteady. M. Hunter also had a distinct odour of

al cohol on his breath.

| advised M. Hunter that | didn't think he was fit to go to
work. | advised M. Hunter that he was out of service, and
that I would be holding an investigation for suspected "Rul e
G' violation.

There can be little doubt that, on the basis of the above, M.
Sheahan took the grievor out of service because of his own opinion
that he was under the influence of alcohol. This, of course, as a
supervi sory officer he was entitled, if not obliged, to do.
Subsequently, however, he becane the officer who conducted the

i nvestigation in respect of M. Hunter's alleged violation of Rule G
The material before the Arbitrator establishes beyond controversy
that other officers on location, and in particular the
superintendent, could have conducted the investigation.

Article 33 of the Collective Agreenment, which governs investigations
prior to the inposition of discipline, provides, in part, as follows:

33(c) If the enployee is involved with responsi -



bility in a disciplinary offence, he shall be
accorded the right on request for hinself or an
accredited representative of the Union, or both, to
be present during the exam nation of any wtness
whose evi dence may have a bearing on the enpl oyee's
responsibility, to offer rebuttal thereto and to
receive a copy of the statement of such witness.

33(d) An enpl oyee will not be disciplined or
di smi ssed until after investigation has been held
and until the enpl oyee's responsibility is estab-
i shed by assessing the evidence produced and no
enpl oyee will be required to assunme this responsi -
bility in his statenent or statenents. The enpl oyee
shall be advised in witing of the decision within
30 days of the date the investigation is conpleted,
i.e., the date the |ast statement in connection
with the investigation is taken except as otherw se
nutual |y agreed.

It appears beyond discussion that the procedure contenpl ated under
the foregoing articles requires that the investigation be conducted
with a minimumof fairness and inpartiality. That has been found to
be an inplied requirenent of investigation provisions sinmlar to
Article 33 in a nunber of collective agreenents in the railway

i ndustry, and is expressly provided in others. 1In the instant case
no contrary position as to the inplied standard of fairness an
inmpartiality was taken by the Company, which in fact acknow edges
that standard in paragraph 36 of its brief.

In the Arbitrator's view the facts of this case, as regards the

i nvestigation, are not substantially different fromthose disclosed
in CROA 720 and CROA 1826. In those cases it was concl uded that
where a supervisor hinself was a witness to the alleged of fence, and
filed a report contrary to the enployee's interests, the sane

i ndi vidual could not thereafter preside at an investigation which
nmust be, to all appearances, fair and inpartial, particularly where
ot her Conpany officers were available to fulfill that function

In the instant case it is not disputed that M. Sheahan, who hinself
effectively gave evidence against the grievor, was the sol e Conpany
officer to directly hear the statenments of the enployees called to
gi ve evidence at the investigation, and that he nmade a recommendati on
to hi gher Conpany officers with respect to the conclusions to be
drawn, and the ultinmate decision to assess discipline. In the
Arbitrator's view, absent clear |anguage to the contrary in the

Col l ective Agreenent (and it may be noted that sone agreements in the
railway i ndustry do make specific all owance for the supervisory

of ficer involved to conduct an investigation) I am not prepared to
find that the inplicit requirement of a fair and inpartia

i nvestigation has been satisfied in the circunstances of this case.
Mor eover, for the purposes of clarity, it should be noted that if
there is any difference in respect of the standard required in
respect of investigation procedures as commented upon in CROA 720, on
t he one hand, and the nore recent decisions cited above, with
respect, the Arbitrator is of the view that the nore recent
jurisprudence nust be preferred.



For the foregoing reasons the grievance is allowed. The grievor
shall be reinstated forthwith into his enploynent w thout |oss of
seniority, and wi thout any discipline registered in respect of the
all egations giving rise to his ternmination. As the Union did not
seek conpensation on behalf of the grievor in the instant case, no
order shall be made in that regard.

July 13, 1990 (Sgd) M CHEL G Pl CHER
ARBI TRATOR



