CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2046
Heard at Montreal, Thursday, 12 July 1990
Concer ni ng
VI A RAI L CANADA | NC.
And

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

The restriction of M. N.M Stadnyk of Toronto, for 24 consecutive
mont hs from occupying a position on a train carrying passengers and
time out of service from September 21 to October 3, 1989, to count as
suspension for permtting an elderly and handi capped passenger to
detrain at other than an authorized station stop in violation of
Itenms 4.10.4, 2.2 and 4.11.1 of Ceneral Instructions to Passenger
Trai n Conductors, VIA 85-M)003 (89-04) while enployed as Conduct or
Train 668, Septenber 18, 1990.

JO NT STATEMENT OF | SSUE

M. Stadnyk was the Conductor on Train 668 on Septenber 18, 1989.
Shortly after having departed CGuel ph, he was infornmed by another crew
menber that one of the passengers had failed to detrain at Guel ph

The passenger was el derly and handi capped had been pre-boarded at
London due to his handicap

M. Stadnyk spoke with the passenger after having being (sic) so

i nformed and offered himthe option of continuing to the next
schedul ed stop or to detrain at a |l evel crossing. The passenger
opted to detrain at a |evel crossing whereupon M. Stadnyk signalled
to stop the train and detrai ned the passenger

On Septenber 25, 1989, M. Stadnyk attended a disciplinary
i nvestigati on and was subsequently disciplined for this incident.

The Uni on appeal ed the discipline assessed Conductor Stadnyk on the
grounds that there were nmitigating circunstances and that the

di sci pline assessed was too severe, if not unwarranted. Also the
Uni on requested that M. Stadnyk be conpensated for all tinme |ost
while held out of service.

The Corporation's position is that the discipline is justified and
has deni ed the Union's requests.
FOR THE UNI ON: FOR THE CORPORATI ON

(SGD) M P. GREGOTSKI (SGD) P. J. THI VI ERGE



for: GENERAL CHAI RPERSON ACTI NG DI RECTOR, LABOUR RELATI ONS

There appeared on behal f of the Corporation:

K. Tayl or - Senior Labour Relations Oficer, Montrea

M St-Jul es - Senior Negotiator & Advisor, Labour Relations,
Mont r ea

B. Abbott - Trai nnmaster, Toronto

And on behal f of the Union:

M P. Gregotski - Vice-General Chairperson, St. Cathari
G Bird - Vice-General Chairperson, VIA Montre
N. M Stadnyk - Gievor

AWARD OF THE ARBI TRATOR

On Septenber 21, 22 and 23, 1989 the Toronto news nedia reported,
with obvious editorial rancour, that a blind man been ejected froma
passenger train at a |evel crossing east of Guel ph after he had sl ept
through his stop. The Toronto Star and the Toronto Sun reported,

wi t hout any apparent attenpt to confirmtheir story, that a 76 year
old blind war veteran, Walter Pettifer, was |left standing by the
roadside in a renote location, with only his white cane and $5.00
given to himby the train's conductor. M. Pettifer reported to the
press, which apparently did not question his story, that the
conductor had demanded his ticket, and seeing that he had passed his
stop, pulled the energency cord and ejected himfromthe train.
According to the account in the Toronto Star, M. Pettifer rel ated
that he asked the conductor if he could not stay on until the next
stop in Georgetown, but w thout any effect. These reports surfaced
in the press at a tinme when the Corporation already under a degree of
negative nedia attention in relation to proposed governnent-initiated
cuts in its routes nationally. It is not surprising, therefore, that
the empl oyer woul d register a substantial degree of concern in
respect of the adverse publicity involved in the reported incident at
Guel ph.

The facts, however, are starkly different. After extensive

i nvestigation, the uncontradicted facts before the Arbitrator

di scl ose that what the press reported was a serious distortion of
what occurred, apparently created by M. Pettifer for reasons which
only he can explain. Firstly, M. Pettifer does have degree of

bl i ndness, but he is partially sighted. Wthout mnimzing his
visual inmpairnment, it is not disputed that he is able to recognize
bui | di ngs and pl aces, and to nove about wi thout substantia
difficulty, although he does carry a white cane. Secondly, and
perhaps nost significantly, the account of the events which he
related to the press is clearly false. Shortly after the newspaper
reports two passengers who were witnesses to what transpired wote
letters to the Corporation in defence of Conductor Stadnyk. The

| etter of passenger Deborah Lawton rel ates the foll ow ng:



On Monday, Septenber 18, 1989, | travelled on train no. 668

fromKitchener to Toronto. | boarded at Kitchener with a baby
and occupi ed a seat on the right-hand side of the front car
whi ch was the no-snoking car. |Imediately across fromne, a

woman was seated, ahead of her was an elderly gentleman and
ahead of me was anot her woman.

Shortly after |eaving Guel ph, a young Conductor canme by and
asked the elderly gentleman for his ticket and asked where he
was going. The elderly gentleman said he was getting off at
Guel ph and was infornmed the train was by Guel ph and on its way
to Ceorgetown. The Conductor then |eft and an ol der Conduct or
with white hair came back to the man. He said to himthat he
could continue to go to Georgetown or he could be let out. The
el derly gentleman said he did not want to go to Georgetown and
preferred to get off. He stood up and the Conductor gave him
$5.00 and said that should cover the taxi.

The reason for my letter is sinply to clarify that the elderly
gentl eman was certainly given a choice and he elected to get off
at the crossing and was not thrown off as he has been reported
as stating.

The second letter, fromMs. Ellen Bal kan gives, in part, the
foll owi ng account:

| was a passenger on the train in which the elderly gentlenman
was let off at a railway crossing east of Guel ph on Mnday,
Septenber 18, 1989. The reason for ny letter is to advise you
that the circunstances are a wee bit different fromthat being
reported by the gentlenan.

| got on the train at Stratford going to Toronto, and took a
seat on the left-hand side of the first car, which was the
no-snmoki ng car. This seat was i mredi ately behind the seat being
occupied by the elderly gentleman in question

After we |eft Guel ph, I would say maybe a couple of mnutes, the
Conductor canme al ong and asked this gentl eman where he was
getting off and he said that he was getting off at Guel ph. |
had no difficulty hearing the conversation as it was right in
front of ne. The Conductor said that he was afraid that we had
just passed Guel ph and he asked the elderly gentleman if he
lived on the east side or west side of Guel ph

The gentl eman coul dn't answer, he did not know, so the Conductor
said we are on our way to Georgetown. The Conductor asked him
if he would like to get off here or go to Georgetown. The

el derly gentleman said that he certainly did not want to go to
Ceor get own.

The Conductor was being courteous and trying to be nice and said
if you like |I can let you off here and you can go to the highway
and get a taxi. The elderly gentleman said to the Conduct or
that he would rather do that. He stood up and the Conductor



t hen handed him $5.00 and said this should take care of the
taxi .

From what | saw, the Conductor was endeavouring to accommmpdate
the elderly gentlenman and while he may have used poor judgenent,
he certainly did not have the elderly gentleman thrown off the
train. He should not have allowed himto get off between stops
and shoul d have taken himto Georgetown to be | ooked after by
VI A personnel

The account of events obtained through the Corporation's

i nvestigation, and in particular the statenent of Conductor Stadnyk
confirnms, beyond any controversy, that the accounts related by the
two passengers fairly describe what occurred. |In essence, therefore,
what transpired is that Conductor Stadnyk, an enployee with
twenty-six years of service in railroadi ng whose di sciplinary record
over that period is close to exenplary, did not eject the passenger
in question fromthe train. Rather, he indicated to M. Pettifer
that he could detrain at Georgetown and return to Guel ph, an option
whi ch the passenger did not wish to accept. Having regard to the
passenger's own preference, he allowed himto | eave the train at a

| evel crossing east of Guel ph, walked with himto the highway and,

wi t hout any requirenent to do so, gave him $5.00 from his own pocket,
and not from Corporation funds, to permt himto call a cab

The disciplinary response of the Corporation has, by any standard,
been harsh. Having been suspended from passenger service for a
period of two years, the grievor has |lost potential earnings in the
range of $1, 600.00 per nonth and, additionally, was held out of
service from Septenber 21 to October 3, without pay. Because of the
financi al hardship involved, the grievor was forced to return to CN
Rail in April, in an effort to increase his earnings in anticipation
of the fact that he may be pensionable within five years.

In the Arbitrator's view it cannot be disputed that M. Stadnyk nade
an error of judgement in allow ng a passenger, particularly one who
is elderly and vision inpaired, to leave a train in other than a
station, as he did. Hi s actions are perhaps best characterized in
the comment of passenger Balk that in allowing the elderly gentlenman
to pursue his preference to |l eave the train, M. Stadnyk did exercise
poor judgenent. Wiile it is arguable that the el derly passenger

m ght have conplained to the press just as vociferously if he had
been forced to renmmin aboard until the train reached Georgetown, in
that event the Corporation's inmage and interests would have been nore
easily defensible.

The Corporation rule is that passengers are not to detrain other than
at stations. The Union submits that the reality of everyday practice
is otherwise. It argues that it is not unconmon for passengers to
m ss their stop, and for Conductors to be forced to make an on the
spot decision as to whether they should be permitted to detrain at

t he next convenient opportunity, usually a nearby |evel crossing. It
submits that this arises particularly when the passengers express a
strong desire to do so. It is not necessary for the purposes of this

award to conment on the general rule or the apparent problens



encountered in the field. Suffice it to say that, if one accepts the
Corporations's position as to the inportance of the rule, in past
cases where simlar facts are disclosed, the degree of discipline
assessed by the Corporation has been substantially |ess harsh than
the puni shnment neted out to Conductor Stadnyk. The Arbitrator was
advi sed of a simlar incident involving another conductor who all owed
passengers to detrain at a |l evel crossing shortly after they had

m ssed their stop. |In that instance a letter of reprimand was

i ssued. | n another case, CROA 2045, a conductor who allowed two
young ladies to |l eave his train in an isolated section of Kingston

m nutes after they nmissed their station stop, was assessed
twenty-five denerit marks. The aspects of danger in that incident,
whi ch involved |eaving the train at 0330 hours in dark, snowy
conditions in a busy double track area are arguably conparable to the
safety considerations in the instant case.

The Arbitrator readily understands the enbarrassnent suffered by the
Conpany as a result of the adverse publicity generated by the
sensational and dubious journalismof which it was the victim It is
difficult, however, to reject the subm ssion of the Union to the
effect that the grievor energed as sonething of a scapegoat in this
unfortunate affair. As a |long service enployee with a good record,
he, like any enployee is entitled to have the nmeasure of discipline
applied to himassessed on a fair and consistent basis, devoid of
extraneous and distorting factors such as the false accusations of a
strident press. Wiile it may be that an enterprise in the position
of the Corporation must, on occasion, suffer the buffeting of unfair
accusations levelled in the public eye, its enployees should not be
made undeserving victinms. The just provision of the Collective
Agreenent is intended to ensure that the discipline assessed agai nst
themis based on a fair and di spassionate anal ysis of the facts
coupled with the application of penalties that are consistent on a
case to case basis.

For the foregoing reasons the grievance is allowed, in part. The
Arbitrator accepts that Conductor Stadnyk did exercise poor judgenent
in allowing the elderly passenger to pursue his own wish to detrain
at a location other than a station. There can be litte doubt that he
did so in contravention of the general rule to the contrary. He was,
therefore, liable to sone discipline. Having regard to his
treatment, however, | am conpelled to conclude that the failure of
the Corporation to conpensate M. Stadnyk for the period for which he
was held out of service particularly after the true facts becane
known to it, cannot be supported. | amlikew se satisfied that there
is no basis disclosed upon which he should have been renoved from
passenger service or deprived of the opportunity to maintain his
normal earnings. The discipline appropriate in the circunstances of
his case should not, in ny view differ substantially fromthat

i ssued to other conductors for simlar infractions of the rule.

The grievor shall therefore be reinstated into his enpl oynment,

wi t hout | oss of wages or benefits, and wi thout |oss of seniority,
with an assessment of twenty-five denerits to be substituted for the
purposes of his disciplinary record. Wiile it appears that there may
be sone issue as to the quantum of conpensation, in relation to the
duty of mitigation, that is a matter upon which the parties may
return to the Arbitrator should they be unable to reach agreenent.



July 13, 1990 (Sgd) M CHEL G Pl CHER
ARBI TRATOR



