CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2047
Heard at Montreal, Thursday, 12 July 1990
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
And
UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:
Term nation of enploynent of Trainperson T.L. Snmith of Hornepayne.
JO NT STATEMENT OF | SSUE:
On 16 February 1990, Trainperson T.L. Smith was notified of the
Conpany's decision to term nate her enploynment during her
probationary period as a result of her inability to performthe
duties of her position in a proper and safe manner.
The Union contends that the term nation of Trainperson Snmith's
enpl oynment was unjust on the basis that the Conpany's action was
unwarranted in consideration of all the material circunstances and,

in any case, was too severe.

The Conpany has declined the Union's appeal.

FOR THE UNI ON: FOR THE COVPANY:
(SGD) T. G HODGES (SGD) J. B. BART
GENERAL CHAI RPERSON for: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

S. F. McConville - Labour Relations Oficer, Montreal

J. B. Bart - Manager, Labour Rel ations, Montreal

M Hughes - Labour Relations Oficer, Mntreal

M S. Fisher - Co-Ordinator, Special Projects, Montreal
J. Kelly - Labour Relations Oficer, Toronto

R S. Bart - Master Mechani c, Hornepayne

l.

P. McDonough W t ness

And on behal f of the Union:

T. G Hodges - General Chairperson, St. Catharines

M P. Gregotski - Vice-Ceneral Chairperson, St. Catharines
R. Beatty - Local Chairperson, Hornepayne

J. D. Pickle - Ceneral Chairman, BLE, Sarnia

C. Hanilton - Vice-General Chairman, BLE, Mntreal

T. Smith - Local Chairman, BLE, Hornepayne



T. L. Smth - Gievor

AWARD OF THE ARBI TRATOR

On 16 February 1990 the grievor, a probationary enpl oyee was advi sed
that her services were term nated by reason of her "... failure to

safely and properly carry out (your) duties while enployed as Front

Trai nperson on Extra 5181 East on 5-6 February 1990." Specifically,
the Conpany alleges that the grievor slept while on duty, and failed
to performswitching in an efficient manner, in accordance with

i nstructions from her |oconotive engi neer and conductor, en route at
Oba.

The standard of proof in a grievance such as this, as well as the
standard of review to be applied by a board of arbitration, was
reviewed in CROA 1931. It was there reiterated, as stated in CROA
1568, that the term nation of a probationary enpl oyee nust not be
arbitrary, discrinmnatory or in bad faith.

It is not disputed that running trades enpl oyees who work irregular
hours can occasionally suffer a shortage of sleep, and experience
probl ems with dozing inadvertently and nonmentarily during a run

This is not, of course, condoned and Conpany and Union alike

acknowl edge the risk to safety inherent in an enployee working while
suffering froma deficiency of sleep an inability to remai n awake
while on duty. It is also not disputed, however, that when enpl oyees
work together in a |oconotive as head end brakeman and | oconotive
engi neer, in the event that one of them should appear to have
difficulty staying awake nonmentarily, the other nakes every
reasonabl e effort to arouse his or her mate and assist themin
overcom ng the problem Alternatively, if the crew nenber's
inability to remain awake is insurnountable, the other person on duty
in the loconotive is under an obligation to take such steps, up to
and including stopping the train, if running safely requires that
they do so.

The material in the instant case establishes that prior to the
conmencenment of her tour of duty on February 5-6, 1990 Ms. Smith had
worked a total of 227 hours on duty in the previous thirty day
period. She was, noreover, called for duty on a run which comenced
at 2345 hours on February 5. Having had a full night's sleep the

ni ght prior, she was not able to gain any neaningful rest prior to
going on duty, with the result that she began to experience
difficulty with inadvertent dozing off as Extra 5181 East progressed
from Hor nepayne to Fol eyet on the night in question

VWhat then transpired in the cab of the | oconotive, however, is
different fromthe norm Rather than assist the grievor to overcone
her problemw th sleep, Loconotive Engineer |.P. MDonough sinply
observed her and nmade notes of the tinmes at which she dozed off, al

of which he subsequently reported to the Conpany, which resulted in
the ensuing investigation an her eventual disnissal. Wen asked why
he had not taken the usual steps to help her to stay awake, he
suggested that he night be the subject of sexual harassnment if he had
attenpted to do so. Wiile it appears that at one point M. MDonough
sounded the cab's crew alert systemw thout waking her, it seemnms that



he did this nore with a view to proving she was asleep that in a good
faith attenpt to help her or to return his train to a safer operating
st andard.

The decision to discharge the grievor was al so based in part on
Loconpoti ve Engi neer McDonough's allegation that the grievor had
failed to follow instructions in switching at Oba, which resulted in
a delay of the train. As noted by the Union representative, the
Conmpany brought no docunentary evidence or dispatch tapes, which
woul d be the best evidence, to establish the truth of that
allegation. It nerely relied on the account of Loconotive Engi neer
McDonough, corroborated, at |east in respect of the sw tching
activity, by Conductor C H Knight, who, it appears, never attenpted
to assist this relatively new enployee in what was apparently only
her second exposure to switching operations at COba.

The Union submits that what is disclosed in this case is the
directing of ill will, and a degree of bad faith, from M. MDonough
and M. Knight towards the grievor, which trigger the investigation
and her ultimte discharge. On the whole of the material before nme |
amregrettably compelled to conclude that it is correct in that
assessnment. W thout analyzing the conplex of notives alleged by the
Union to be operating in this case, | amsatisfied that the approach
taken to Trai nperson Snmth by Loconotive Engi neer McDonough is
tantamount to entrapnent by the deliberate desertion of a fell ow

enpl oyee in obvious difficulty. By failing to offer any constructive
help to her in respect of her obvious problemwth sleep, as a

wor kmat e normal |y woul d have done, he knowi ngly all owed her to place
her job security in jeopardy and arguably placed his own train
movement in a situation of avoi dable and unnecessary ri sk.

The Conpany did not participate in the acts of bad faith exhibited by
M. MDonough. However, in nmy viewin relying as it did on the
account of M. MDonough, both with respect to the grievor's nodding
off while on duty, and her failure to properly perform switching
functions causing a delay, wi thout recourse the confirmtion of
docunentary material or tapes, in the result the Conpany term nated
Ms. Smith's enploynent in a manner inconsistent with the standard
described in CROA 1931 and 1568. While there is no basis for the
Arbitrator to conclude that there was any conscious ill will or bad
faith on the part of any Conpany officer directed towards the
grievor, the discrimnatory treatnment of Trai nperson Smith by
Loconpoti ve Engi neer McDonough and Conductor Knight did, in ny view
cause both an arbitrary and discrimnatory result which would not, in
the normal course, have befallen another enployee in a sinilar

si tuation.

In the exceptional circunstances of this case, | amsatisfied that
the Conpany has failed to neet the admittedly | ower standard of proof
with respect to the issue of whether it had cause to ternmi nate the

grievor as a probationary enployee. By the same token, however, | am
not satisfied that the grievor's conduct is entirely without fault,
and undeserving of some discipline. It appears that she clearly did

report for work in an unfit condition as regards her ability to
remai n awake. On the whole | amnot satisfied, therefore, that this
is a case for an order of conpensation



For the foregoing reasons the grievance is allowed, in part. Ms.
Smith shall be reinstated into her enpl oynent, w thout conpensation
and wi thout |oss of seniority, to stand as a probationary enpl oyee
with the same anount of credited service as she woul d have had but
for her termnation. The issue of whether Ms. Smith should be
consi dered for assignnent at another |ocation, as suggested by the
Union, is a matter which the Arbitrator deens best remtted to the
parties for discussion between them

July 13, 1990 (Sgd) M CHEL G Pl CHER
ARBI TRATOR



