CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

SUPPLEMENTARY AWARD TO

CASE NO. 2050

Heard at Montreal, Tuesday, 8 January 1991

concerni ng

CANADI AN NATI ONAL RAI LWAY COVPANY

and

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

There appeared on behalf of t

M M Boyle
J. Dysart

D. Lant hi er

he Conpany:

-- Manager, Labour Rel ations, Mntrea

-- System Labour Relations O ficer,
Mont r ea

-- Labour Relations O ficer, Wnnipeg

And on behal f of the Brotherhood:

A. Cerill
D. d shewski

-- Regional Vice-President, W nnipeg
-- Representative, Wnnipeg

SUPPLEMENTARY AWARD OF THE ARBI TRATOR

In the award herein, dated Septenber 14, 1990, the Arbitrator found
that the Conpany had violated Article 4.4 of the Collective
Agreenment by establishing a position of Senior Engineering Clerk

whi ch i nvol ved 8 hours of wor

k per day, which was forty-five m nutes

nore of work per day than had been assigned to that position in
accordance with prior practice. The final paragraph of the award

reads, in part, as follows:

The Arbitrator directs
enpl oyees adj ust nent s,
and benefits arising fr
to Septenber 30, 1988,
in question in a nmanner
Article 4.4 of the Coll

It is conmon ground that the

that the Conpany pay to the affected

if any, owing in respect of their wages

omthis award, for the period fromMuy 1
and to henceforth schedul e the position
consi stent with the provisions of
ective Agreenent.

Conpany has conplied with the directive

to reschedul e the position in conformance with the interpretation of

Article 4.4 in the Arbitrator
di spute, however, in respect

's award. The parties remain in
to the conmpensati on payabl e under the

award. It is not disputed that a single enployee, Ms. Kettering, is
the sol e subject of the conpensation that woul d be payabl e under

this grievance.



The Conpany maintains that no compensation is payabl e because,
according to its spokesperson, the ternms of Article 4.4 contenplate
that an enpl oyee in the position of Ms. Kettering could be required
to work up to 8 hours in a day without any entitlenent to overtine.
He submits, in effect, that she woul d have earned no nore nor no
less if the bulletin had specified 7-1/4 hours of working tinme in a
day, or 8 hours. He draws to the Arbitrator's attention the | anguage
of Article 4.4 which is as foll ows:

4.4 \Were it has been the practice for weekly rated enpl oyees to work
| ess than eight hours per day, that practice shall be continued
unl ess changed on account of conditions beyond the control of the
Conpany. Should conditions occasionally demand, enpl oyees
wor ki ng such reduced hours nay be required to work eight hours
per day and overtinme will not accrue until after eight hours
service has been performed. To take care of regular requirenents
such enpl oyees may be required to work extra hours on certain
days and overtime shall only accrue after eight hours' service
has been perforned.

In the Arbitrator's view the perspective advanced by the Conpany
fails to give full effect to the bargain struck between the Conpany
and the Brotherhood in the franming of Article 4.4. of their

Col | ective Agreenent. Under the terms of that provision the
Brotherhood is entitled to expect that weekly rated enpl oyees
occupyi ng positions for which it has been the practice to work | ess
than 8 hours per day will have the benefit of a continuation of that
practice. It is contenplated that the enployee will have the week's
wages for work which generally is scheduled for |ess than 8 hours
per day, subject to sonetimes being required to work 8 hours per day
wi t hout overtinme " shoul d conditions occasionally demand".

That, however, is not what transpired in this case. Wile the
Arbitrator is satisfied that the Conpany at all tines proceeded in
good faith, it is common ground that Ms. Kettering was required to
work an extra forty-five minutes for each and every day of her
assignment fromMay 1 to Septenber 30, 1988. In the result, the
Conpany obtai ned the advantage of many hours of work fromthe

enpl oyee beyond what is contenplated in the terns of Article 4.4. In
the Arbitrator's view, it would be inequitable, and amobunt to unjust
enrichrment for the Conmpany to now assert that no conpensation or
other redress is available to the enployee in question, on the basis
that she might, in any event, have been required to work overti ne.
To accept that argunent is to allow the Conpany to achi eve
indirectly that which it could not achieve directly, in light of the
provisions of Article 4.4 of the Collective Agreenent.

It should also be noted that this is not a case in which the

Br ot herhood did not protest the Conpany's action in a tinmely nmanner,
allowing a case for conpensation to build unbeknownst to the

enpl oyer. The record reveals that the Brotherhood' s |ocal chairman,
M. Roy L' Esperance, grieved the Conpany's action by way of a letter
dated April 20, 1988, at the tinme of the bulletin and prior to the
position being filled.



VWhat principles should then govern the issue of renedy in this case?
On the one hand the Arbitrator nust accept, as the Conpany argues,
that in keeping with the terms of Article 4.4 WM. Kettering would,
on occasion, have been required to work 8 hours in a day w thout the
benefit of any further wages. On the other hand, it is clear that

t he Conpany gai ned the benefit of work performed by her in a
quantity that substantially exceeds what was agreed to under Article
4.4. In these circunmstances, acknow edgi ng that absol ute precision
is possible, | amsatisfied that the equities are reasonably net if
the Conpany is given the option of either conpensating Ms. Kettering
at the rate of straight time for forty-five mnutes per day for 75%
of the days which she worked in the position of Senior Engineering
Clerk between May 1 and Septenber 30, 1988, with 25% being a
reasonabl e al | owance for unpaid work in excess of 7-1/4 hours which
she m ght have worked in any event, or alternatively, providing her
with the equivalent in paid lieu time off, to be taken at a tinme to
be mutual |y agreed between the parties, and | so order

January 11, 1991 (Sgd.) MCHEL G PICHER
ARBI TRATOR



