CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2064
Heard at Montreal, Thursday, 11 Cctober 1990
Concer ni ng

PHOENI X TRANSPORTATI ON
(CP EXPRESS & TRANSPORT)

And

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

The suspension and termi nati on of enployee M ke Shymko, Regina,
Saskat chewan.

JO NT STATEMENT OF | SSUE:

M ke Shynmko was suspended on Septenber 12, 1989, and term nated on
Sept enber 20, 1989, for allegedly deliberate danagi ng of a shipnent
on Septenber 10, 1989.

The grievor was subject to an investigative interview, however, the
Uni on asserts at no tinme was he confronted with the statenent from
D. Matyas or the unl oading exception report. The Union asserts there
was a failure to conply with Article 8.2, 8.5, and 8.7 of the

Col | ective Agreenent and that the discharge is null and void.

The grievor denies that he committed the of fence and the Union puts
the Conpany to the strict proof thereof. In fact, if any freight was
damaged, other enpl oyees were responsi ble for the damage. The Union
contends there was no just cause for dismssal and that Article 8.1
was vi ol at ed.

In the alternative, the penalty of dism ssal was excessive.

The Conpany contends that just cause exists for the dism ssal of
enpl oyee M ke Shynko.

The relief requested is that M ke Shynko be reinstated with ful
conpensation, benefits and seniority.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) J. J. BOYCE (SGD.) B. F. VAEI NERT
GENERAL CHAI RVAN MANAGER, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. Francis Counsel, Toronto



B. F. Winert Director, Labour Rel ations, CPE&T, Toronto
K. WIIliam Term nal Operations Supervisor, Regina
D. Matyas W t ness

And on behal f of the Union:

M  Church Counsel, Toronto
J. J. Boyce General Chairman, Toronto
M  Shymnko Grievor

AWARD OF THE ARBI TRATOR

The first issue to be resolved is whether the grievor was
responsi ble for the willful damge of freight on Septenmber 10, 1989.
The burden of proof in respect of that question is upon the Conpany.
It nust establish, on the balance of probabilities, that M. Shymnko
did deliberately abuse a shipnment of fragile goods on that date.

The Conpany's case rests entirely on the evidence of enployee Darryl
Matyas. He states that on the afternoon of Septenber 10, 1989 he was
wor ki ng along with the grievor, loading a trailer at the Conpany's
war ehouse in Regina. According to M. Matyas, M. Shynko took sone
ten to fifteen cases of books, weighing approximately fifty pounds
each, raised themto shoul der height and sl anmed t hem down on top of
a fragile | oad which was al ready stacked on one side of the trailer
He states that he asked the grievor why he was doing that, to which
the grievor made a response indicating contenpt for the Conpany.

It is not disputed that there was sonme danmage to the fragile goods
on the trailer |oaded by the grievor and M. Mtyas. The grievor,
however, deni es having handl ed any freight in the manner descri bed
by M. Mtyas, and professes no know edge as to how t he damage m ght
have been done. The evidence establishes that for a time M. Mtyas
wor ked al one |oading the trailer, as he states that the grievor |eft
for sonme ten or fifteen m nutes.

The nerit of this grievance turns entirely on the credibility of the
two witnesses. In the Arbitrator's view there is substantial doubt
surroundi ng the evidence of M. Matyas. It is common ground that M.
Matyas is an enpl oyee who has previously been disciplined, and that
his discipline includes prior warni ngs about carel ess damage to
custoners' freight. It is also undisputed that in the past the
grievor has hinmself warned M. Matyas when he found himpilfering
peanuts from packages being shi pped by a custoner. Under

cross-exam nation M. Matyas adnmitted to having engaged in the

al l eged theft, and to having been warned against it by M. Shynko.
The grievor's evidence discloses that in fact he had reported M.
Matyas' pilfering to a warehouse supervisor, approximately a nonth
prior to the incident giving rise to his own discharge. Wile M.
Mat yas deni es havi ng any know edge of that report, at a mininmmit
confirms that the two enpl oyees were on | ess than good terms. That
is further confirned by the fact that M. Shynko admittedly teased
M. Matyas on several occasions about a speech inpedinment. Lastly,



t he evidence discloses that M. Matyas did not advise any nenber of
managenment of w ongdoing by the grievor during the shift when it
occurred. For reasons that are less than clear to the Arbitrator, it
was only the next day, incidentally during the course of a
conversation with a plant nmanager, that M. Matyas related his
accusation agai nst M. Shynko, which resulted in his subsequent

i nvestigation and di scharge.

When the evidence of M. Matyas is wei ghed against that of the
grievor, the Arbitrator is left with lingering doubt about the nerit
of M. Matyas' account of the events of Septenber 10, 1989. The
grievor is an enployee senior to M. Matyas, with no discipline

what soever on his record. M. Matyas, on the other hand, has

previ ously been disciplined for damagi ng frei ght and has, by his own
adm ssion, engaged in the dishonest practice of pilfering, an act
for which he was both adnoni shed and reported by the grievor.

There is, noreover, a degree of inplausibility in the account
related by M. Matyas. It is commopn ground that the task of M.
Shynko was to pass the cases of books up froma truck on the floor
of the trailer to the top of a stack of skids where M. Mtyas was
| ocated. There was no reason for M. Shynko to place the cases of
books on top of the fragile freight in the process of that
operation, and still |ess reason for himto raise it to shoul der
hei ght, as alleged by M. Mtyas, if indeed he wished to place it on
the boxes of fragile goods, which were stacked to a height of sone
three to four feet. On the whole the Arbitrator is driven to the
conclusion that there are nore reasons to doubt than to accept M.
Mat yas' account of what occurred.

For these reasons | cannot find that the Conpany has established, on
the bal ance of probabilities, that M. Shynko deliberately damaged
part of a shipnment of goods on Septenber 10, 1989, as alleged. The
gri evance nmust therefore be allowed. M. Shynko shall be reinstated
into his enploynent with conpensation for all wages and benefits

| ost, and without |oss of seniority. In view of this conclusion it

i s unnecessary for the Arbitrator to deal with the alternative issue
of the application of Article 8.7 in the circunstances of this case.

12 Oct ober 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



