CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2065
Heard at Montreal, Tuesday, 13 Novenber 1990
concerni ng
CANADI AN PACI FI C LI M TED
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
DI SPUTE:

Cl ai m of Loconotive Engineer, S.H Plant for paynent of 33 niles
the di sputed portion of Deadhead Claimfrom Fredericton to Saint
John, pursuant to Article 5b(3) of the Collective Agreement.

JO NT STATEMENT OF | SSUE:

On Septenber 29, 1989, Engineer S.H Plant was called in Conbination
Service on the Fredericton Turn, in accordance with the provisions
of Article 5b(3) of the Collective Agreenent.

Engi neer Plant's Tour of Duty consisted of Deadheadi ng from Saint
John to Fredericton, going into working service at Fredericton, and
upon conpl eti on of Working Service, was deadheaded back to Saint
John.

The Union contends that Article 5b(3) applies, as per the exanple
contai ned therein, and therefore, Engineer Plant is entitled to 100
mles for the return portion of the Trip.

The Conpany does not agree with the Union's interpretation of
Article 5b(3), and has deni ed paynment of the Wage Claim as
subm tted.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD.) G N. WNNE (SGD.) E. S. CAVANAUGH
GENERAL CHAI RVAN GENERAL MANGER

OPERATI ON & MAI NTENANCE, EAST

There appeared on behal f of the Conpany:

H. B. Butterworth -- Assistant Supervisor, Labour

Rel ations, |IFS
F. O Peters -- Labour Relations O ficer, Mntrea
G W MBurney -- Supervisor, Labour Relations, IFS

And on behal f of the Brotherhood:

G N Wnne -- General Chairman, Snmiths Falls
J. P. Beauregard -- Senior Vice-Chairman, North Bay
A. Bourgeois -- Local Chairman, Montrea



T. G Hucker -- General Chairman, Calgary
Present as an i ndependent observor:

C. Foisy -- Montrea

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that the preponderant
practice of the Conpany, over a period of many years dating back to
the 1950's, has been to interpret and apply Article 5b(3) in the
manner contended by the Brotherhood. In the great preponderance of
cases clainms simlar to Loconotive Engi neer Plant's have been
honoured by the Conpany. Moreover, in a bulletin dated Novenber 19,
1985, the Conpany's superintendent specifically advised | oconptive
engi neers that they would be paid in accordance with the
interpretation of the combination service provisions relied on
herein by the Brotherhood. Subsequently, in 1987, the Collective
Agreenment was renewed, and has continued to the present, w thout any
alteration in respect of the provisions of the article in question.
On the basis of the evidence presented, the Arbitrator has no
alternative but to conclude that the parties intended to give to the
| anguage of Article 5b(3) of the Collective Agreenent the neaning
which is advanced in this grievance by the Brotherhood.

For the purposes of clarity, the outcone in this decision nust be

di stingui shed fromthe decision of this Ofice in CROA 2031, which
concerned a simlar claimnmde on behalf of the United
Transportation Union. Apart fromthe fact of the somewhat different
wor di ng which obtains in that collective agreenent, the evidence
before the Arbitrator in that grievance did not disclose the
extensive and preponderant practice of the Conpany, over many years
and in many locations, to apply the terns of Article 5b(3) in a
manner consistent with the clai madvanced by the Union. While in
CROA 2031 the Arbitrator allowed the claimon the basis of estoppel
what is disclosed in the instant case goes further. Quite apart from
the bulletin of Superintendent Andrews, which was the basis of the
estoppel in CROA 2031, the evidence in the instant case discl oses
many years of practice across the Conpany's eastern |ines where the
i nterpretation now advanced by the Brotherhood was consistently
accepted and enforced by the Conpany. In these circunstances | am
satisfied, on the balance of probabilities, that that interpretation
reflects the intended nmeani ng of these provisions which was mutual |y
agreed by the parties. In this case the Arbitrator nust conclude, as
a matter of interpretation, that the position advanced by the
Conpany in respect of the nmeaning of Article 5b(3) of the Collective
Agreenment is not correct.

For the foregoing reasons the Arbitrator finds that Article 5b(3) of
the Col |l ective Agreenent does, as the Brotherhood submits, set out
in detail the only conbinations of deadhead and active service

perm ssible. |I find that the grievor was entitled to the m ni num of
one hundred m | es of deadhead paynent under Article 5b(2), and
accordingly his claimfor the disputed thirty-three nmles nust be



pai d by the Conpany.

November 16, 1990 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



