CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2069
Heard at Montreal, Tuesday, 13 Novenber 1990
Concer ni ng
VI A RAI L CANADA | NC.
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

The Corporation's refusal to count tine "off for mles" in
deternmining the 12 nmont hs of conpensated service for the rempval of
di sci pline.

JO NT STATEMENT OF | SSUE:

On March 10, 1988, M. S.B. Smth of Vancouver, B.C., was assessed
20 denerit marks for a U C. O R violation

On October 28, 1988, M. Smith was renoved fromservice for a tota
of 75 cal endar days, i.e., until January 10, 1989, as provided for
in Article 64. 16.

The Corporation delayed the renoval of up to 20 denerit marks from
his discipline record by two nonths, from March 10, 1989 until My
10, 1989.

It is the Brotherhood's position that tine "off for nmles" has no
bearing on the Corporation's discipline policy requirenents.

It is the Corporation's position that this matter in not arbitrable.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD) D. S. KIPP (SGD) C. C. MJGGERI DGE
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

K. Tayl or -- Senior Labour Relations Oficer,
Mont rea
C. Plante -- Observor

And on behal f of the Brotherhood:

D. S. Kipp -- General Chairman, Kam oops

G Hall, -- CGeneral Chairman, Quebec

J. D. Pickle -- General Chairman, Sarnia

G N Wnne -- General Chairman, CP Lines East,



Smiths Falls -- Cbserver

T. G Hucker -- General Chairman, CP Lines West,
Cal gary -- QObserver

J. P. Beauregard -- Senior Vice-Chairman, CP Lines East,
North Bay -- Observer

A. Bourgeois -- Local Chairman, CP Lines
East, Montreal -- Observer

S. O Donnel | -- Vice-Local Chairman, ONR, North Bay

-- Observer

M Kenney -- Local Chairman, ONR, North Bay --

Qbserver

PRELI M NARY AWARD OF THE ARBI TRATCOR

On the basis of the material presented, the Arbitrator is satisfied
that the dispute between the parties concerns the present status of
the disciplinary record of the grievor. It is the Brotherhood' s
position that he should have been forgiven disciplinary demerits,

Wi t hout any reduction of his right or privilege in that regard by
reason of his time "off for mles", while the Corporation takes a
contrary position.

It is a fundamental principle of progressive discipline, and indeed
of the Brown System that an enployee should at all tinmes have a

cl ear understanding of his or her disciplinary standing in respect
of the accunul ati on of denerits. That, in the Arbitrator's view, is
an issue intrinsically related to the interpretation and application
of the terms of the Collective Agreement governing the right of the
enpl oyer to assess discipline for just cause within the
contenplation of Article 71 of the Collective Agreenent. The
jurisdiction of the Arbitrator under the Menorandum of Agreenent
establishing the Canadian Railway O fice of Arbitration extends to

" any clainms ... that an enployee has been unjustly disciplined"
Seen in that context, the instant dispute nmust be viewed as
arbitrable. The renmoval of discipline is arguably as nmuch a part of
its just application as is its inposition. Wthout comrenting on the
nmerits of the dispute, the Brotherhood is entitled to submt to
arbitration a dispute which concerns a claimthat an enpl oyee has
been subjected to discipline of a severity or a duration in tine
that is either inconsistent with the just cause provisions of the
Col | ective Agreenent or is discrimnatory as regards the treatnent
of other enployees. This is such a case.

For the foregoing reasons the Arbitrator finds that the grievance is
arbitrable. Accordingly, it shall be docketed to be heard on its
merits.

Novenber 16, 1990 (Sgd.) MCHEL G PICHER
ARBI TRATOR



