CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2072
Heard at Montreal, Wednesday, 14 Novenber 1990
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
And

CANADI AN BROTHERHOOD OF RAI LWAY,
TRANSPORT AND GENERAL WORKERS

EX PARTE
DI SPUTE:

On April 16, 1987, CN Police chose Labourer D. Gol dhawk in a spot
check to search his gym bag and ot her bel ongi ngs.

BROTHERHOOD' S STATEMENT OF | SSUE:

It is the union's position that every worker has the right to be
secure agai nst unreasonabl e search and sei zure and that CN Police
acting on behalf of the conpany cannot discrim nate agai nst an
enpl oyee without advising the enployee of the charges agai nst him

The grievance was processed through the grievance procedure. The
conpany asserts that the policy grievance is not arbitrable and has
declined to join the union in a Joint Statenent of Issue.

FOR THE BROTHERHOCD:

(SGD) TOM McGRATH
NATI ONAL VI CE- PRESI DENT

There appeared on behalf of the Conpany:

B. R O Neil -- Labour Relations Oficer, Mntrea
M M Boyle -- Manager, Labour Rel ations, Montrea
S. Gou -- Labour Relations Oficer, Mntreal

And on behal f of the Brotherhood:

A Cerilli -- Regional Vice-President, W nnipeg
T. MG ath -- National Vice-President, Otawa

PRELI M NARY AWARD OF THE ARBI TRATOR

The conpany has raised a prelimnary objection to the arbitrability
of this grievance. In the Arbitrator's view, as a nmatter of genera
principle, the objections taken by the Conpany woul d appear to have
some foundation in the precedents of this Ofice (CROA 924) as wel
as other arbitration awards fromwi thin the railway industry (see



e.g. Ontario Northland Railway and Division No. 4, Railway Enployees
Depart ment AFofL--Cl O award dated October 30, 1980 (Weatherill)).

Moreover, the Arbitrator is not persuaded by the subm ssion of the
Brot herhood's representative that the requirenments of the Menorandum
of Agreenent establishing the Canadi an Railway O fice of

Arbitration, and in particular the obligation to particularize the
articles of the Collective Agreenent alleged to be violated, either
in ajoint statement or in an Ex Parte statenent, as provided in

Par agraph 8 of the Menorandum have no application in the case of a
policy grievance. It is, of course, open to any Union participant in
the Canadi an Railway Office of Arbitration to file a policy
grievance and to pursue it to arbitration, subject always to the
provi sions of the collective agreenent in question and to the

requi renents of the CROA Menorandum There is nothing in the

Menor andum whi ch exenpts the requirenent for specificity as to the
di sclosure of the articles of the Collective Agreenment which are

all eged to have been violated in the case of a policy grievance. The
position of the Brotherhood in respect of this aspect of the dispute
must therefore be rejected.

There are, however, equitable considerations which, in the
Arbitrator's view, override the prelimnary objection of the Conpany
in this case. The unchall enged representati on of the Brotherhood's
spokesperson is that on April 14, 1989, when the Brotherhood' s claim
was in the same formas it is now presented, the Conpany's
representative agreed to allow it to be processed to be heard in
this Ofice. The Conpany's representative was not at the hearing,
and it may be that he had an intention different fromthat that was
gat hered by the Brotherhood' s officer. However, | am satisfied, on

t he bal ance of probabilities, that an indication was given which the
Br ot her hood bel i eved, or had reasonable grounds to believe, was
tantamount to an agreenent by the Conpany that this dispute should
be heard in the Canadian Railway Office of Arbitration. It appears
that the communi cation between the two gentlenmen was the result of
an abortive attenpt to have the matter first dealt with through a
separate expedited grievance and arbitration process. It would, in
my view, be inequitable to permt the Conpany to now reverse a
position ostensibly taken previously, and upon which the Brotherhood
has relied to progress this matter to arbitration. For this reason
the Arbitrator nust reject the prelimnary objection nade by the
Conpany. The grievance shall therefore be docketed to be heard on
its merits.

Novenber 16, 1990 (Sgd.) MCHEL G PICHER
ARBI TRATOR



