CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2073
Heard at Montreal, Wednesday, 14 Novenber 1990
Concer ni ng
ONTARI O NORTHLAND RAI LWAY
And

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Di smi ssal of Engineer T. Corriveau for alleged breach of General
Rul e G of the Uniform Code of Operating Rules.

JO NT STATEMENT OF | SSUE:

Engi neer T. Corriveau was all eged to have been under the influence
of alcohol while on duty on April 30, 1990. He was subsequently
suspended from service and subsequently disnm ssed from service for
violation of General Rule G of the Uniform Code of Operating Rul es
foll owing an investigation held on May 2, 1990.

The Brot herhood contends that the Conpany violated Articles 34.1,
34.2, 34.6 and 34.10 of the collective agreenent. The Brotherhood
appeal ed on these grounds and requested that M. Corriveau be
reinstated with | ost wages and the discipline be renoved from his
file.

The Conpany deni ed the appeal.

FOR THE BROTHERHOOD: FOR THE COVPANY:
(SGD) M J. KENNEY (SGD) P. A. DYMENT
for: GENERAL CHAI RVAN PRESI DENT

There appeared on behal f of the Conpany:

M Restoul e -- Manager, Labour Relations, North Bay
D. K. Hagar -- Superintendant, Train Operations,

Nort h Bay
N. L. MIIls -- Trainmaster & Rules Instructor, North

And on behal f of the Brotherhood:

M J. Kenney -- Local Chairman, North Bay
S. O Donnel | -- Vice-Local Chairman, North Bay
G Hall, -- General Chairman, CN Lines East,

Quebec



J. D. Pickle -- General Chairman, CN Lines East,

Sarnia

T. G Hucker -- General Chairman, CP Lines West,
Cal gary

J. P. Beauregard -- Senior Vice-Chairmn, CP Lines East,
Nort h Bay

AWARD OF THE ARBI TRATOR

The principle burden of the Brotherhood' s position is that the
Conpany vi ol ated the procedural requirements of Articles 34.1, 34.2,
34.6 and 34.10 of the Collective Agreement. Those provisions are as
fol |l ows:

34.1 When an investigation is to be held, the engi neer whose presence
is desired will be properly advised as to the tine, place and
subject matter, which will be confined to the particular matter
under investigation

34.2 An engineer will not be disciplined or dism ssed w thout having
had a fair and inpartial hearing and his responsibility
est abl i shed.

34.6 An engineer and his accredited representative shall have the
right to be present during the exam nation of any w tness whose
evi dence nmay have a bearing on the engineer's responsibility to
of fer rebuttal through the presiding officer by the accredited
representative. The General Chairman to be given a copy of
statenments of such wi tnesses on request.

34. 10 Conpl ai nts made agai nst engineers that mght result in an
i nvestigation nmust be in witing and the engi neer concerned
furnished with a copy; verbal conplaints will not be
ent ert ai ned.

The material before the Arbitrator establishes that an investigation
was held on May 2, 1990. The grievor attended the investigation
represented by M. S. O Donnell, Vice-Local Chairmn of his Union

It is conmon ground that the investigating officer, Superintendent
of Train Operations D. K. Hagar then had before himthe witten
reports of Trainmaster Dennis MIIs, Yard Co-Ordinator G L. Cliche
and Operator S. Ruttan. The statenments of M. MIls and M. Ruttan
directly describe the grievor as having been in an inebriated state
during his tour of duty on April 30, 1990, while the statenment of

M. Ciche confirns that he had received reports to same effect by
M. Ruttan and anot her enployee, M. C Reynolds. It is not disputed
that all three of the statenents were shown to the grievor and his
representative at the investigation.

The material before ne establishes that during the course of the
gquestions put to the grievor by M. Hagar certain matters unrel ated
to the events of April 30, 1990 were touched upon. The Conpany does
not deny that that was not in conformty with Article 34.1, which
mandat es that the investigation be confined to the particular matter
which gives rise toit. On a review of the transcript of the



i nvestigation, however, the Arbitrator is not persuaded that this
techni cal departure fromthe requirements of Article 34 would, of
itself, render the entire investigation null and void. Wen the
article is read as a whole it is clear that it is the requirenent
that an engi neer not be disciplined without having a fair and

i mpartial hearing which is the overarching requirement, the failure
of which will negate any discipline inposed. The fact that the

i nvestigating officer erroneously asked a single question concerning
two prior incidents does not, in ny view, represent a violation of
the grievor's rights which can fairly be said to have deprived him
of a fair and inpartial investigation within the contenplation of
Article 34.2 of the Collective Agreenent.

The Brotherhood further alleges that the grievor and M. O Donnel
were denied the opportunity to exam ne w tnesses whose evi dence

m ght bear on the grievor's responsibility, as contenpl ated under
Article 34.6 of the Collective Agreenent. The evidence, however,
does not sustain the Brotherhood's allegation. It is conmon ground
that M. O Donnell had made a general indication to M. Hagar that
ot her wi tnesses might be avail able who should be called to clarify
the events surrounding the grievor's conduct on the night in
question. However, M. O Donnell concedes that when he nmade that
statement he did not then have any particular witness in mnd, and
i ndeed was unaware of any excul pating evidence which m ght be
forthcom ng. The Arbitrator is satisfied that there was nothing

i nappropriate in M. Hagar then declining the Brotherhood' s
representative's suggestion in the formwhich it took.

The Conpany's representative does not dispute that if M. O Donnel
had identified one or nore witnesses, with a clear explanation as to
how t heir evidence would bear directly on the grievor's
responsibility, a refusal on the part of M. Hagar to all ow such
witnesses to be called would have infringed the grievor's right to a
fair and inpartial hearing as provided under Article 34.2. That,
however, is not what transpired. Effectively, M. O Donnell was
criticizing the investigating officer for not calling certain
persons as witnesses at the investigation. There is nothing in the
material before the Arbitrator to suggest that the investigating

of ficer was knowingly attenpting to suppress any evidence which

m ght be favourable to M. Corriveau. Mreover, there is no

i ndi cation that anything prevented the Brotherhood's representative
fromhinmself identifying material w tnesses prior to the

i nvestigation, and presenting themto give rebuttal evidence before
M. Hagar. That was not done, and the Brotherhood cannot establish
that it was denied the opportunity to be present during the

exami nation of any witness, within the contenplation of Article 34.6
of the Collective Agreenent. It is, noreover, comon ground that
Article 34 does not give to the Brotherhood the right to
cross-examne witten statements or conplaints in the formrequired
under Article 34.10 which are in the possession of the investigating
officer. It is sufficient if those statements are shown to the
grievor and his representative and they are given the opportunity of
rebutt al

As previous awards of this Ofice have noted (e.g. CROA 1858),
di sciplinary investigations under the terns of a collective
agreement containing provi sions such as those appearing in Article



34 are not intended to elevate the investigation process to the
formality of a full-blown civil trial or an arbitration. Wat is
contenplated is an informal and expeditious process by which an
opportunity is afforded to the enployee to know the accusati on
against him the identity of his accusers, as well as the content of
their evidence or statenments, and to be given a fair opportunity to
provi de rebuttal evidence in his own defence. Those requirenents,
coupled with the requirenent that the investigating officer neet

m ni mal standards of inpartiality, are the essential elements of the
"fair and inpartial hearing" to which the enployee is entitled prior
to the inposition of discipline. In the instant case, for the
reasons rel ated above, | amsatisfied that that standard has been
met .

The preponderance of the evidence presented to the Arbitrator
establishes, on the bal ance of probabilities, that the grievor did
violate Rule G by consuni ng al coholic beverages prior to his tour of
duty on April 30, 1990. This, indeed, he admtted at one point to
Trai nmaster MIIls. As an enpl oyee with el even years' seniority whose
di scipline record stood at fifty-five denerits at the tine, the
grievor has neither the length nor the quality of service that would
bring significant mtigating factors to bear in his case. Gven the
seriousness of the infraction and the absence of mitigating factors,
the Arbitrator is conpelled to conclude that the penalty of

di scharge was appropriate in the circunstances.

For the foregoing reasons the grievance is dismn ssed.

Novenber 16, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



