CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2082
Heard at Montreal, Tuesday, 11 Decenber 1990
concerni ng
CANADI AN PACI FI C LI M TED
and
TRANSPORTATI ON COMMUNI CATI ONS UNI ON
DI SPUTE:

The Union alleges the Conpany is in violation of Article 7,
Enmpl oyment Security, of the Job Security Agreenment and Article 25.2
of the Collective Agreenent.

JO NT STATEMENT OF | SSUE:

Ms. MM (Ann) Larochelle's position at Sudbury, was abolished as a
result of a Technol ogical, Operational or Organizational change. The
enpl oyee elected to displace an enployee with less seniority in S. S
Marie, in conpliance with Article 25.2 of the Collective Agreenent
and Article 7 of the Job Security Agreenent.

The Conpany contends because the enployee, in S.S. Marie has
rel ocated in the preceding 5 years, that enpl oyee cannot be
di spl aced.

The Uni on contends, because the enployee in S.S. Marie has rel ocated
in the preceding 5 years, that enployee is not again required to

rel ocate, but, is subject to displacenent by an enpl oyee who is not
within five years of early retirement as per the rules of the
pensi on pl an.

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) J. MANCHI P (SGD.) J. J. WORRALL
GENERAL CHAI RVAN for: GENERAL MANAGER
OPERATI ON AND MAI NTENANCE EAST,
| FS

There appeared on behal f of the Conpany:

L. G Wnslow -- Labour Relations Oficer,
I ndustrial Relations, Montrea
R. P. Egan -- Assistant Supervisor, Labour

Rel ati ons, Toronto
And on behal f of the Union:

J. Manchip -- General Chairman, Montrea
D. J. Bujold -- National Secretary/ Treasurer
atawa

C. Pinard -- Vice-General Chairmn, GST,



Mont rea
AWARD OF THE ARBI TRATOR

The issue in the instant grievance is whether Ms. Larochelle is
entitled to displace a junior enployee in Sault Ste. Marie who has
herself relocated in the preceding five years. Because that enployee
has enpl oynent security, and could not hold work at Sault Ste.

Mari e, she would not be required to seek work el sewhere, by virtue
of the operation of Article 7.7(ii) of the Job Security Agreenent

whi ch provides:

7.7 Notwi thstanding any provision in this Article to the contrary, no
enpl oyee shall be required to rel ocate who:

(ii) has within the preceding 5 years been required to rel ocate under
the provisions of the Enploynment Security plan or has
voluntarily elected to transfer with his work. In the result,
if the Union's position is correct, the enployee who woul d be
di spl aced at Sault Ste. Marie by Ms. Larochelle would cease to
do any productive work and would remain on full salary and
benefits by virtue of her enploynment security status.

In the Arbitrator's viewthat is not the result contenplated in the
award of Arbitrator Larson which gave rise to the above | anguage, or
by the provisions of the Job Security Agreenment in general. A
reading of Article 7 of the Job Security Agreenment reveals that the
extraordinary protections of that provision are conditioned on the

wi | I'ingness of an enployee to exercise his or her seniority rights,
firstly to displace into a position in the |ocation, area and
region, and alternatively, to fill unfilled permanent vacancies

within other seniority groups, under other collective agreenents, in
ot her bargaining units or, finally, in a position not covered by a
col l ective agreenent. The thrust of the article is to require the
enpl oyee who has the protections of enploynment security firstly to
make every effort to retain gainful enploynent within the Conpany's
operations. Article 7.7 deals, in the Arbitrator's view, solely with
the circunmstance of limting the amount of relocation to which a
protected enpl oyee nust resort in the exercise of his or her rights.
It does not follow fromthat objective, however, that a senior

enpl oyee may di spl ace one junior who has the protection of Article
7.7 if the result is to break the overall chain of displacenent
and/or relocation which is contenplated under Article 7. Clearly,
Article 7.7 must be read in conjunction with the entirety of the
provi sions of the Job Security Agreenent, and be interpreted in a
manner consistent with its objectives, primary anmong which is
keepi ng senior protected enpl oyees at work

A sonmewhat anal ogous circunstance arose in CROA 1939. There it was
found that an enpl oyee displaced in conpliance with Article 7 of the
Enmpl oyment Security and | ncone Mai ntenance Plan there under
consideration was not entitled to displace a junior enployee who
fell under the terns of paragraph (i) of Article 7.7, who was
protected from di spl acenment by virtue of having twenty years of

conti nuous service and being within five years of early retirement.
In that award the Arbitrator nade the follow ng observation



While it is true that the arrangenent so structured nay appear to
prejudice the rights of a senior enployee as conpared to those of
another with I ess seniority, to so characterize the situation fails
to appreciate the overarching purpose of The Enpl oynent Security and
I nconme Mai ntenance Plan, which is to fashion for as nany enpl oyees
as possible ternms of incone namintenance in the face of a
technol ogi cal, operational or organization change that has a
negati ve inpact on the bargaining unit. It is not, in nmy view,

i nappropriate or counter to fundanental tenets of collective

bar gai ni ng and seniority to consciously give protections to nore
juni or enployees, in the know edge that senior enpl oyees who have
achieved the right of early retirement do not need them

Distributive questions of that kind, like the structure of salary
grids, are the every day stuff of collective bargaining in any
bargai ning unit conposed of enployees with differing interests and
vul nerability.

In the instant case it is not disputed that the grievor can displace
juni or enpl oyees other than the enployee in Sault Ste. Marie who has
the protections of Article 7.7(ii) of the Job Security Agreenent.
While it nmay not be her preference to relocate el sewhere, the
provisions of Article 7 reflect a balancing of interests which nust
be respected: the junior enployee who has already rel ocated and has
the protections of Article 7.7(ii) is entitled to continue to work
and cannot be forced to relocate while, on the other hand, the
grievor is conpelled to exercise her seniority rights as agai nst

ot her junior enployees who are not so protected. In that way senior
enpl oyees continue to hold active positions and the overall incident
of relocations is mnimzed. Significantly, the Conpany avoids the
consequence of having a junior enployee in the position of the

i ncunbent at Sault Ste. Marie placed on inactive status while
retaining full wages and benefits pursuant to the Job Security
Agreenent. In the Arbitrator's viewit should not be found that the
parties intended that result, in the absence of clear and

unequi vocal | anguage.

For the foregoing reasons the grievance nust be di sm ssed.

Decenber 14, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



