CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2084
Heard at Montreal, Tuesday, 11 Decenber 1990
concerni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON
DI SPUTE:

Assessnent of discipline to 35 Hornepayne based enpl oyees for
participation in an illegal work stoppage.

JO NT STATEMENT OF | SSUE:

On August 14, 1989, the follow ng enpl oyees booked sick at
Hor nepayne:

J.1. Arnmstrong D.C. Harasym w S. R MaclLean
J. A, Benner D. W Johnson D. T. Neilson
G Decicco S. G Lafleur D.B. Wite
R. R. Doucette ME. Lew s B.L. WIson
J. R Gigg S.M Lone

On August 14, 1989, the follow ng Hornepayne-based enpl oyees booked
sick at the away-fromhome term nal of Arnstrong:

M J. Berube C.J. Granger MJ. Telford
T.C. Brown A. R MDavid D. X. Gener eux
J.D. Sargent

On August 15, 1989, the follow ng enpl oyees booked sick at
Hor nepayne:

R. C. Brown B.J. Kirkbride E.S. Strisovich

L. E. Downey M W Kowzl owski M L. Ginford
N. L. Lefever

On August 15, 1989, the follow ng enployee did not respond to a call
at Hor nepayne:

M A. Loder

On August 15, 1989, the followi ng Hornepayne-based enpl oyees booked
sick at the away-from home term nal of Fol eyet:

D.F. Giffin D. W Patterson

On August 15, 1989, the followi ng Hornepayne-based enpl oyees booked
sick at the away-from hone terninal of Armstrong:



T.W Dal ey WR. Mll oy R G Parenteau
V. N. Luke

On August 17, 1989, the Canada Labour Rel ations Board decl ared that
certain nenbers of the United Transportati on Union engaged in an
unl awful stri ke at Hornepayne, Arnstrong and Fol eyet on August 14
and 15, 1989 by ceasing in a concerted way to carry out or perform
their duties in a nornmal fashion.

Foll owi ng an investigation, the Conpany assessed discipline to al
of the aforesaid enployees for participation in an illegal work
st oppage. Each enpl oyee was assessed 30 denerit marks except for
S.G Lafleur and S. R MacLean who were each assessed a 30 day
suspensi on.

The Uni on appeal ed the assessnent of discipline on behalf of the

af oresai d enpl oyees on the grounds that the Conpany did not
establish that the enployees participated in an illegal strike; that
t he Conpany did not ask for medical certificates attesting to
illness; that discipline was assessed in a discrimnatory fashion
and that the Company had encouraged the enpl oyees to engage in an
illegal strike.

The Conpany deni ed the Union's appeal

FOR THE UNI ON: FOR THE COVPANY:
(SGD.) T. G HODGES (SGD.) M DELGRECO
GENERAL CHAI RPERSON FOR: ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. Luci ani -- Counsel, Mntrea

S. F. MConville -- System Labour Rel ations O ficer, Mntrea

J. B. Bart -- Manager, Labour Rel ations, Mntrea

M Hughes -- System Labour Rel ations O ficer, Mntrea

A. Heft -- Manager, Labour Rel ations, Toronto

M Fi sher -- Co-Ordinator Special Projects, Mntrea

R S. Bart -- Term nal Manager, Train & Engi ne Service,
Hor nepayne

J. Rousseau -- Assistant Superintendent, Hornepayne

J. Kelly -- Manager, Train Service, Hornepayne

M Priegert -- Manager, Train Service, Hornepayne

B. Sinms -- Assistant Manager, Crew Managenent

Centre, Toronto

And on behal f of the Union:

M Church -- Counsel, Toronto
T. H Hodges -- General Chairperson, St. Catharines
R. Beatty -- Local Chairperson, Hornepayne

AWARD OF THE ARBI TRATOR

It is not disputed that an unlawful strike occurred at Hornepayne,
Arnmstrong and Fol eyet on August 14 and 15, 1989, resulting in an



unchal | enged decl aration, as well as a cease and desi st order

i ssuing fromthe Canada Labour Rel ations Board on August 17, 1989.
Fol | owi ng subsequent disciplinary investigations some thirty-five
menbers of the Union, all of whom booked sick on the 14th and 15t h,
were assessed thirty denerits for their participation in the work
st oppage, save for two enpl oyees, who were assessed thirty day
suspensi ons by reason of the already precarious state of their
denerit count.

In many respects the circumstances of this case parallel those

di sclosed in CROA 1911, where the assessment of thirty demerits
against thirteen | ocomptive engi neers who booked sick over a two day
period in a concerted and unl awful work stoppage were found to be
deserving of discipline. The observations made in that award by the
arbitrator concerning the standard of proof in such cases, and the
gravity of the conduct inpugned need not be repeated here. | am
satisfied, that as a general matter, that those principles apply in
t he instant case.

The material before the Arbitrator reveals, w thout substantia
controversy, that over the course of a two day period all of the
enpl oyees who are the subject of this grievance booked sick. That
action, conmbined with the higher than normal rate of enployees from
the sane bargaining unit booking rest, effectively deprived the
Conpany of crews to operate trains to and from Hornepayne over a two
day peri od.

The Uni on does not dispute that an unlawful strike occurred and
that, as a general matter, such conduct nerits discipline. It
mai nt ai ns, however, that the Conpany was discrimnatory in its
approach to identifying and penalizing enployees. Firstly, its
counsel submts that it unfairly isolated or singled out menbers of
the Union's bargaining unit for investigation and discipline, taking
no simlar steps against nmenbers of the Brotherhood of Loconotive
Engi neers. Additionally, he argues that the Conpany overl ooked

enpl oyees in both the trainmen's and engi nenen's bargaining units
who made thensel ves unavail able for duty by booking rest during the
two days in question. Relying in part on CROA 610, counsel for the
Uni on submts that the evidence relied upon by the Conpany is
generally unreliable, and that the discipline inposed was
discrimnatory in the circunstances.

Wth respect, the Arbitrator cannot accept these subm ssions.
Firstly, in relation to the actions of the |oconotive engineers, it
appears that no nore than two nenbers of that bargaining unit booked
sick during the period in question. Mreover, it is not contested
that during that critical time the Conpany had the assurances of the
of ficers of the Brotherhood of Loconotive Engineers that it would
not support the work stoppage. That undertaking was borne out in
fact, as it is not disputed that trains continued to run during the
illegal strike at Hornepayne, operated in each case by a | oconptive
engi neer assi sted by nmanagenent or non-schedul ed personnel. In the
circunstances the Arbitrator is not prepared to fault the Conpany
for concluding that the illegal work stoppage was rooted in the
actions of the nenbers of a particular union, in consequence of
which it directed its efforts at investigation and discipline
towards that group.



A similar conclusion my be drawn with respect to the Union's
argunment that the Conpany failed to investigate both engi nemen and
trai nnmen who booked rest on the two days in question. The Arbitrator
accepts the position of the Conpany that, to the extent that

enpl oyees have the right to book rest, it decided to avoid the

probl ens of proof that would arise in a gray area, and chose to

i nvestigate only those enpl oyees who booked sick, on the basis that
nore reliable inferences could be drawn in respect of their actions.
The Arbitrator cannot find that response to be discrimnatory or
unreasonabl e in the circunstances. While | accept the principles
underlying the Union's concern, and appreciate the inportance of the
principle that |ike cases should attract like discipline, I can find
no significant violation of that rule in the instant case. The fact
that certain enployees may have escaped detection and discipline
does not, of itself, denonstrate unfairness or discrimnation on the
part of the Conpany. Enpl oyees contenplating the disruption of a

wi despread illegal work stoppage nust appreciate that, being
attacked by a neat cleaver, the Conpany is not conpelled to defend
itself only with a scal pel

The fact remai ns, however, that the Conpany nust discharge the
burden of proof which is upon it in respect of each of the enployees
di sci plined. Upon a review of the material filed, the Arbitrator is
satisfied that that onus is not net in respect of two enployees, M.
Julia Benner and Ms. Nancy Lefever. The record di scl oses that Ms.
Benner was pregnant at the time of the incident in question, that
she had been suffering from chronic norning sickness, and that her
condition had caused her to book sick on August 5, 6, 9, 10, 11 and
13. In these circunstances | am satisfied that, on the bal ance of
probabilities, when she booked sick on August 14, 1989 she did so
for valid nedical reasons, as she attested during the course of her
i nvestigatory statenent.

Trai nperson Lefever produced a nedical certificate from her denti st
establishing that she had had a difficult extraction on August 10,
1989, as a result of which she suffered considerable disconfort and
swelling. In the circunstances | accept her own explanation that she
was off sick on the 11th and 12th because of the tooth, and that
following a single tour of duty on the 13th, she again booked sick
on the 14th for the sane reason. In the Arbitrator's view the
Conpany shoul d have given her the benefit of the doubt in those
circunstances, and | am satisfied, on the bal ance of probabilities,
that her explanation is to be believed.

One final aspect of the case raised by the Union should be touched
on briefly. Inits brief the Conpany argues that the Union's | eaders
have gi ven open encouragenent to illegal strikes, in support of
which it cites a letter dated January 12, 1990 witten by Genera
Chai rperson Tom Hodges. A careful reading of the entirety of the
letter reveals that M. Hodges expressed hinself, in a letter
addressed as "personal and confidential", to the Vice-President of
the Conpany's Great Lakes Region, stating in part that he has been
on record as advocating work stoppages for bargai ning | everage.
Under the Canada Labour Code work stoppages, |ike Conpany | ockouts,
are a lawful activity when inplenented in a timely fashion. Nowhere
inthe letter is there any suggestion that the General Chairperson



advocates or would support untinmely and unl awful strikes contrary to
t he provisions of the Code. There is nothing inappropriate in the
comments of M. Hodges, although the Arbitrator can apreciate the
concerns of counsel for the Union, who argues that there is nuch
that is inappropriate and unfair in their out-of-context use in the
Conpany's brief in the instant case. Suffice it to say that the

i mpugned passage is unfortunately uncharacteristic of the high I eve
of integrity normally reflected in the Conpany's submissions to this
O fice.

For all of the foregoing reasons the grievance is dism ssed, save as
agai nst Enpl oyees Benner and Lefever. The thirty denerits assessed
agai nst them shall be renoved fromtheir records forthwth.

Decenber 14, 1990 (Sgd.) M CHEL G. Pl CHER
ARBI TRATOR



