CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2087
Heard at Montreal, Wednesday, 12 Decenber 1990
concerni ng
CANADI AN PACI FI C LI M TED
and

TRANSPORTATI ON  COMVUNI CATI ONS UNI ON

Dl SPUTE:

The dismissal of M. J. OGsmul ski of Thunder Bay for "breach of trust
and di shonest conduct; failing to notify your Supervisor that your
driver's license had been suspended in March of 1989 and then
willfully continuing to operate a Conpany vehicle and chauffeur

ot her enpl oyees on and of f Conpany property subsequent to that date
without a valid driver's license; and for falsely declaring to
Conpany Officers that you possessed a valid driver's |icense when
questioned in this regard on Novenber 10 and Novenber 11, 1989,
Thunder Bay, Ontario."

JO NT STATEMENT OF | SSUE
As a result of a mishap involving a Conpany vehicle, the Conpany
conducted an investigation in connection with M. Osnulski's

operation of Conpany vehicles.

The investigation disclosed that M. Gsnul ski had withheld
informati on of his driver's |icense suspension fromthe Conpany and
had conti nued to operate Conpany vehicles while disqualified from
driving.

The Conpany dism ssed M. Gsnul ski as noted above.

The Uni on has appeal ed the discipline stating that discharge was too
harsh a penalty.

The Conpany has declined the appeal

FOR THE UNI ON: FOR THE COMVPANY:
(SGD.) D. DEVEAU (SGD.) J. M VH TE
SYSTEM GENERAL CHAI RVAN GENERAL MANAGER

OPERATI ON & MAI NTENANCE WEST, HHS
There appeared on behal f of the Conpany:
M E. Keiran -- Assistant Unit Manager, Labour

Rel ati ons, Vancouver
L. G Wnslow -- Labour Relations O ficer, Mntrea



And on behal f of the Union:

D. Deveau -- System Ceneral Chairman, Calgary
J. Manchip -- Ceneral Chairnman, Mntrea
C. Pinard -- Vice-Ceneral Chairnman, Mntrea

AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that in March of 1989
the grievor's driver's licence was suspended pursuant to the Hi ghway
Traffic Act of Ontario. Notwi thstanding that fact, he applied for a
bul l eti ned position as a checker, a position which requires the

enpl oyee to hold a valid driver's licence, and concealed the truth
fromhis enployer. He succeeded in the job bulletin application on
May 23, 1989 and proceeded to work in that position, driving a
Conpany vehicle without a valid Iicence, until Novenber 10, 1989
when the truth respecting his driver's status energed as a result of
a mnor accident. It is not disputed that the grievor even then
continued to attenpt to conceal the facts from his supervisors,

twi ce denying that he did not have a valid |icence, and admitted the
truth only when he had no alternative.

The Arbitrator nust accept the argunent of the Conpany that the
grievor's actions reflect a degree of dishonesty and a breach of
trust which strikes at the nost fundanmental elenment of the

enpl oynent relationship. In ny view the circunstances of this case
are not substantially different fromthose which involve persons who
gai n enpl oynent on the basis of false or suppressed information, a
condition which arbitrators have repeatedly found to justify

term nation. The principles in the cases were fairly summarized by
Arbitrator Simmons in the foll owi ng passage from Dougl as Aircraft
Conpany of Canada Ltd. and United Auto Workers, Local 1967, (1973) 2
L.A.C. (2d) 147 at p.153:

From the foregoing arbitration decisions, including the Anerican
ones, there appears to be at |east four possible results that may
ari se whenever an applicant falsifies his enploynment application
formto which a statenent is attached signifying that the

i nformati on which he is giving is the truth. One, is the informtion
which is withheld or wongly given, is innocently withheld or given.
Then, if that information is not material to the job perfornance,
the enployee will in all likelihood not be dism ssed from enpl oynent
when this error is subsequently discovered. Secondly, if the
information is material to the performance of the job, then,

notw thstanding the fact that it has been innocently w thheld or

gi ven, the enployee may indeed be dismissed. Thirdly, in instances
where the information is deliberately withheld or knowi ngly falsely
given in an attenpt to gain enployment then, when subsequently

di scovered, the false msrepresentation will be sufficient grounds
to term nate the enploynent relationship. The fourth and fina
possible result may involve a waiver of the right in the enployer to
term nate the enploynent relationship if his conduct clearly

i ndi cates that he condones that which the applicant has done.

(See al so Re McKenna and the Crown in Right of Ontario (Mnistry of
Transportation and Comuni cations) 1980 28 L.A. C. (2d) 410 (Swan).)
Are there any nmitigating factors in the instant case which suggest



that discharge is not appropriate? | think not. M. Osmulski's

el even years of service and his discipline record of ten denerit
marks at the tine of the incident are neither particularly positive
nor negative. However, in assessing his overall character and
reliability, the undisputed fact that in the sumer of 1988 the
grievor was convicted of a crimnal charge of breaking and entering,
gives little reason to doubt the enployer's reappraisal of his
overall character and trustworthiness. As the Conpany's
representative suggests, if the crimnal penalty given to the
grievor in 1988 did not deter himfromthe fraud which he
subsequently comitted upon the Conpany in the spring of 1989, there
is little reason to believe that a reduced penalty, with a viewto
rehabilitation, will have any greater success. The facts of this
case do not support the exercise of the Arbitrator's discretion to
substitute a neasure of discipline short of discharge.

For the foregoing reason the grievance nust be dismn ssed.

December 14, 1990 (Sgd.) M CHEL G PI CHER
ARBI TRATOR



